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CURRENT EVENTS. 


Mr. Bisnorp as A Law Writer.—The Chi- 
cago Legal News, in reviewing Mr. Bishop’s 
recent work entitled ‘‘Prosecution and De- 
fense,’’ pays the following compliment to that 
distinguished law writer: ‘‘The indictments 
are given in the alphabetical order of the of- 
fenses, and the citations of the American pre- 
cedents in the alphabetical order of the States. 
We remember a very pleasant conversation 
we had with Mr. Bishop some years ago in 
Cambridge about this work, when he was con- 
sidering whether he would follow the advice 
of a majority of the lawyers, put the work 
in three volumes, compromise and put it in 
two, or follow his own judgment and put it 
in one. We urged him to shorten the forms 
by the rejection of surplusage, and to con- 
dense the work so as to have it in one volume 
of fair size. ‘This volume will do more to re- 
form the criminal practice and shorten the 
forms in actual use than any other dozen law 
books that will ever be written upon criminal 
precedure and forms. We regard Mr. Bishop 
as the foremost law writer of the age. He is 
concise, direct and positive. He uses clear, 
strong English. His works are not encum- 
bered with Latin extracts, which are not now 
used by law writers for the purpose of being 
read, but for the purpose of giving them an 
appearance of great learning.’’ We agree 
with much that is said above; but we think 
that this book has been excessively condens- 
ed. It ought to have been published in two 
volumes at least. Many details which ought 
to be given in such a work are entirely sunk 
out of view. 


es 


Tue American Bar Assocration—The next 
meeting of the American Bar Association will 
be held at Saratoga Springs, on the 19th, 20th 
and 21istof August. The material portions 
of the programme are the President’s Address, 
by John W. Stevenson, of Kentucky ; a paper 
on ‘*The Distinction between Legislative and 
Judicial Functions,’’ by Reuben C. Benton, 
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of Minnesota; a paper on ‘‘The Partition of 
Powers between the Federal and State Gov- 
ernments,’’ by Richard M. Venable, of Mary- 
land ; a paper on ‘‘Car Trust Securities,’’ by 
Francis Rawle, of Pennsylvania; the report 
of the Special Committee on ‘‘Delays in Judi- 
cial Administration’ of which David Dudley 
Field is chairman, and a discussion of this 
report, and also of the foregoing papers. 
Mr. Field’s report promises to be the leading 
feature of the meeting. He has been in the 
active preparation of it for some time, and 
has collected information from all pasts of 
the Union, with the view to its careful prepar- 
ation. The annual dinner will be given at the 
Grand Union Hotel, onthe evening of Friday, 
August 21st. 





New EnTERPRISES.—We seem to be enter- 
ing on an era of cheap reports. The Law- 
yer’s Co-operative Publishing Company, of 
Newark, Wayne County, New York, have 
just issued a circular, announcing the publi- 
cation of three new weeklies, to be called, re- 
spectively, the New England Reporter, the 
Central Reporter and the Western Reporter. 
The first is to report all the decisions of the 
New England State Courts; the second, all 
those of the Middle States; and the third, all 
those of certain Western States, including 
Missouri. The price of each series is to be 
$10 a year. This announcement has stimu- 
lated William Gould, Jr., & Co., of Albany, 
to enter the same field with a project for the 
publication of a weekly serial to be called the 
Eastern Reporter, which will report for $10 a 
year all the decisions of all the New England 
State Courts of last resort, as well as those of 
New York, New Jersey and Pennsylvania. It 
has also stimulated the West Publishing Com- 
pany, of St. Paul, to enter the field with a pro- 
ject to be called the Northeastern Reporter, 
which will report for $5 a year all the decisions 
of the State Courts of last resort of Massachu- 
setts, and New York, Ohio, Indiana and 
Illinois. So far as it goes, the Gould 
scheme discounts that of ‘‘the Co-ops,’’ and 
the West scheme discounts either of the 
others. The Wests have shown what they 
can do by issuing two great serials of this 
kind, the Northwestern Reporter and the 
Pacific Reporter, each at $5 per year. The 
‘*Co-ops’’ have astonished the profession by 
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republishing the decisions of the Supreme 
Court of the United States, unabridged and 
uncondensed, at one dollar per volume of the 
original series; and the house of the Goulds 
has always been the headquarters of cheap law 
books in the East. We hail these new enter- 
prises with pleasure. These gatherers of raw 
materials do not at all trespass upon our 
field; they rather supply us with additional 
means of filling the office which belongs to 
us, that of gleaning the whole field, and lay- 
ing before our readers, in condensed form, 
the best results in juridical research and pro- 
gress; of affording a vehicle for the inter- 
change of the best thought of the profession ; 
and at the same time of filling the office of a 
lawyer’s newspaper, which none of these publi- 
cations do. To this end, we shall, before the 
close of the present volume, divide the fruits 
of our past prosperity with our patrons, 


by enlarging our space, by increasing 
our editorial force, and by making an 
additional expenditure of money on each 


of our departments. Our editorial matter and 
our leading articles will be prepared with 
great care ; our leading cases will be annota- 
ted by able men; our weekly digest of recent 
cases will consist of abstracts (condensed re- 
ports really) of the choicest decisions of all 
the courts, American and foreign; and we 
shall maintain a department of current news 
relating to matters of interest to the legal 
profession. 








NOTES OF RECENT DECISIONS. 





AppPEALs FROM ORDERS AWARDING ALIMONY 
AND CounsEL Fees —The recent decision of the 
Supreme Court of California in the celebrated 
case of Sharon v. Sharon,' that an appeal 
lies from a final decree in an action for a di- 
vorce will excite no surprise, because the pro- 
fessional opinion and practice, in California 
and in other States, have long sanctioned the 
doctrine that such decrees are appealable. 
Surprise will rather be expressed at the fact 
that Mr. Justice McKee should have dissented 
from such a conclusion. But the decision of 
the same court in the same case that an order 
pendente lite in a divorce proceeding, award- 
ing alimony and counsel fees to the wife, is a 


16 W. C. Rep. 856. 





‘‘final judgment’’ within the meaning of a 
statute granting appeals, and, as such, is ap- 
pealable, is very doubtful; though Mr. Jus- 
tice Sharpstein, who wrote the opinion of the 
court, was able to cite some authority to that 
effect.2, We regret to see that Mr. Justice 
McKee, who wrote a dissenting opinion, was 
not able to cite any directly opposing author- 
ity, of which it is believed there is consider- 
able. 





——— 


Benerit AssocraTIONS—INFORMALITY IN As- 
SIGNMENT OF CERTIFICATE—WHO MAY RalIsE 
Oxssection.—In the case of Harman v. Lewis, 
recently decided in the Circuit Court of the 
United States for the Eastern District of Mis- 
souri, it appeared that the Masonic Mutual 
Benefit Society is a benevolent association, 
organized under the laws of Missouri con- 
cerning such associations. Its object, as 
stated in its articles of association, is ‘‘to 
give financial aid and benefit to the widows, 
orphans and heirs at law of deceased mem- 
bers, or to such uses and purposes as said 
deceased members shall by last will and tes- 
tament appoint.’’ T. S. Funkhouser took 
out a benefit certificate in said society, insur- 
ing his life in the sum of $982, and had his 
own name inserted in the certificate as bene- 
ficiary. The certificate provided,among other 
things, that no assignment thereof should ‘‘be 
valid unless approved by the secretary.’ 
Upon the back of the certificate the following 
section of the by-laws of the association was 
printed, viz. ; ‘‘Upon the death of a member 
of this society, if the certificate has not been 
assigned or pledged, the benefit will be paid 
to the beneficiary named in the certificate, or 
if no person is designated therein as benefi- 
ciary, then to the widow; if there be no 
widow, then to the children of such deceased 
member, in equal parts; or if there be neither 
widow nor children, then to his executors and 
administrators.’’ Mr. T. S. Funkhouser as- 
signed this certificate to his brother, M. Funk- 
houser, in trust for the benefit of his credit- 
ors; but the assignment was never approved 
by the society’s secretary. Shortly after 
making the assignment, T. S. Funkhouser 
died, and letters of administration were taken 


2Lachname v. Lachname, 78 Ky. 468; Golding v. 
Golding, 74 Mo. 123; Blake v. Blake, 80 III. 523. 
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out upon his estate. He left no widow and 
but one child, Lillian Funkhouser. Being 
unable to execute the trust, M. Funkhouser, 
assigned the certificate to his brother’s ad- 
ministrator, in order that he might act in his 
place. A dispute having arisen between Mr. 
Harman, guardian of Lillian Funkhouser, and 
T. S. Funkhouser’s administrator, as to the 
right to receive the amount due from the so- 
ciety, the society filed a bill of interpleader, 
making the administrator M. Funkhouser and 
Mr. Harman parties, and paid the fund into 
court. Mr. Harman claimed, on behalf of 
his ward, on the ground that she was the heir, 
and that the assignment was void. The other 
parties claimed under the assignment, and ar- 
gued that the provision as to obtaining the 
secretary’s approval, ‘‘was inserted for the 
sole benefit of the society, and that the fail- 
ure to obtain the secretary’s approval could 
not be objected to by the assured’s heir. 
Judge Treat held, however, that the assign- 
ment was void because of the failure to ob- 
tain the approval of the society’s secretary ; 
that the objection to its validity could be 
raised by the heir, and that she was entitled 
to the money. In overruling a motion for a 
rehearing, the learned judge said: ‘‘Unques- 
tionably the company owed that sum of 
money to somebody. Here were parties dis- 
puting among themselves as to whom 
it should be paid. A bill of interpleader is 
filed and the company does not raise the ob- 
jection. Of course, the company owes the 
money. The question is, who is entitled to 
it? This alleged assignee, the court holds, is 
not entitled to it. Inasmuch as there is no 
lawful assignee of the fund, the law carries 
it as in this case, there being no widow, to 
the only surviving child. Of course, the 
company cannot raise the objection. Itowes 
the money. If it could go a step further and 
undertake to determine that, because it had 
done sundry and divers things, this child 
should not have anything, the child would ob- 
ject and say, you cannot convey away my 
rights.’’ The only other case that we know 
of, in which the question raised in Harman 
v. Lewis, has been passed upon, is Splawn v. 
Chew.’ The facts in the latter case were 
somewhat different from those in the former, 


360 Tex. 532. 





however, and a different conclusion was 
reached. In Splawn v. Chew, the facts were 
as follows: One E. J. Chew took out a bene- 
fit certificate in a benevolent association, 
known as the American Legion of Honor. 
The by-laws of the association and the cer- 
tificate both provided that ‘‘members may at 
any time, when in good standing, surrender 
their certificate and have a new one issued, 
payable to such beneficiary or beneficiaries, 
dependent upon them, as they may direct, 
upon payment of a certificate fee of fifty 
cents.’’ The certificate was made payable to 
Aand B; but the assured, by his last will be- 
queathed the certificate and proceeds to his 
minor children. A dispute having arisen as 
to who was entitled to the money, the asso- 
ciation filed a bill of interpleader, and it 
was held that the provision as to how a change 
of beneficiaries might be effected, was 
for the benefit of the association, that 
the method there pointed out was not the 
only one, and that,as the association made no 
objection to the mode adopted by the deceas- 
ed, the original beneficiaries could not object 
to it. Upon the plainest principles the Texas 
court was right and the Federal Court in the 
principal case was wrong. The provision for 


the approval of the secretary was merely for 


the security of the society. The society 
having waived it, no one else could insist 
uponit. The case is not different in princi- 
ple from any other case of the imperfect ex- 
ecution of a mortgage or other assignment to 
secure the payment of a debt; in which cases, 
where the rights of innocent third parties 
have not supervened, or where there are no 
laches, or other circumstances which repel a 
court of equity, such a court, stepping be- 
yond mere matters of form, will always exe- 
cute the contract according to the intention of 
the parties. Of this the books afford numer- 
ous instances. In the principal case, the 
reasoning about conveying away the rights of 
the infant seems to be without force; since, 
in his life-time, her father had already con- 
veyed away whatever rights she might have 
had in the premises. This subject has been 
considered in other relations in former num- 
bers of this journal.* 


420 C. L. J. 266, 393. 
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JupGMENTs.-[MARRIED WomEN. ]}~WHETHER 
A JUDGMENT BY DEFAULT AGAINST A MARRIED 
Woman 1s Vorp.—From the constant habit of 
reversing judgments which are erroneous, the 
judges of appellate courts incautiously, and 
sometimes ignorantly, fall into the error of 
treating judgments which are assailed in col- 
lateral proceedings in the same way ; holding 
them void for errors which would have been 
sufficient merely to reverse them, if taken ad- 
vantage of in a direct proceeding by appeal 
or writ of error. The Supreme Court of 
Ohio seems to have kept itself clear of this 
confusion, of which fact a notable instance is 
found in its ruling in the recent case of 
McCurdy v. Baughman. in which it holds 
that a judgment rendered upon default against 
a married woman, in an action to which cover- 
ture would have been a defense, is not void, 
but voidable ; and that the enforcement of such 
judgment will not be enjoined, unless some 
equitable ground of relief be shown, such, for 
instance, as fraud or coercion. The court 
bases this ruling on its previous decisions in 
Callen v. Ellison,* and Wehrle v. Wehrle,’ 
both of which are to the effect that cover- 
ture is a defense which must be pleaded and 
proved like any other defense, and which, if 
not pleaded and proved in the action against 
the married woman, cannot be pleaded and 
proved in some other proceeding, perhaps 
between other parties, to overthrow the judg- 
ment against her. In giving the opinion of 


the court, Okey, J., reviewed the authorities | 


as follows: ‘‘Undoubtedly a number of de- 
cisions have been found to be in opposition to 
Callen vy. Ellison. With respect to some of 
these cases a brief explanation is proper. 
Morse v. Toppan, which is an opinion of ten 
lines by Chief Justice Shaw, has not been 


513 Weekly Law Bulletin, 455. 

6 13 Ohio St. 446. 

7 89 Ohio St. 365. 

8 Graham v. Long, 65 Pa. St. 383; Swayne v. Lyon, 
67 Pa. St. 489; Vandyke v. Wells, 103 Pa. St. 49; cf. 
Hartman v. Ogborn, 54 Pa. St. 120; Morse v. Toppan, 
3 Gray, 411: Griffith v. Clark, 18 Md. 457; Higgins v. 
Pettzer, 49 Mo. 152; Weil v. Simmons, 66 Mo. 617; 
Werneke v. Wood, 58 Mo. 352; cf. Walker v. Deaver, 
79 Mo. 664; Carey v. Dixon, 51 Miss. 593; Norton -v. 
Meader, 4 Sawyer, 603. And see Brittin v. Wilder, 6 
Hill, 242; Watkins v. Abraham, 24 N. Y. 72; Hixv. 
Gosling, 6 Lea. 560; Swing v. Woodruff, 41 N. J. L. 
469; 7 Rob. Pr. 157; Schouler on Hus. & Wife, § 289, 
note 5; Bigelow on Estoppel, (3d ed.) 61, 62; 1 Dan 
Ch. Pr., (5th Am. ed.) 186, note by Chancellor Cooper.. 





followed in Massachusetts, and although not 
overruled, it is much shaken by Reid v. 
Holmes,’ where Gray, C. J., remarked: ‘In 
Morse v.Toppan,” the judgment which was 
held void was against a married woman alone, 
in an action brought against her upon a con- 
tract made by her during coverture, while she 
was incapable by law of contracting or being 
sued; no argument was submitted for the 
plaintiff; and in the only case cited by the 
court," the judgment was set aside on motion.”’ 
Cary v. Dixon,” though not overruled, is limi- 
ted in Taggert v. Muse,” which is an author- 
ity that the judgment against Mrs. Baughman 
is not void. Norton v. Meader was affirmed ;14 
but in the Supreme Court the general ques- 
tion of the validity of a judgment against a 
married woman was not considered. Hix v. 
Gosling, though an able opinion, is not an 
authority that such a judgment is void ; but if 
it could be so considered, Crawford v. Craw- 
ford © is a direct authority against it. Brit- 
tin v. Wilder and Watkins v. Abraham are 
cases in which the attack was made directly, 
and it is shown in later New York cases, here- 
inafter cited, that these cases are not to be 
regarded as sustaining the view that such a 
judgment isa nullity. In Swing v. Wood- 
ruff, also, the judgment was set aside on 
motion. While it is probable that the courts 
of Pennsylvania, Maryland, Missouri and 
Mississippi would arrive at a conclusion, in a 
case like Callen v. Ellison, exactly the reverse 
of that reached by this court, it does not fol- 
low that all of them would hold the judgment 
in this case to be void; for in several cases 
the point decided was, that a married woman’s 
warrant of attorney being void, the court did 
not acquire jurisdiction to render judgment 
pursuant to it, and hence, like the warrant, 
the judgment was void ; but here, as the case 
stands before us, the note may have been 
given for the debt of Mrs. Baughman, con- 
tracted dum sola, and hence the action and 
judgment against both may have been entire- 
ly proper. Placing the case, however, on 


9127 Mass. 324, 329. 

10 3 Gray, 411. 

0 Faithorne v. Blaquire, 6 M. &. S. 73. 

2 And see Freison v. Bates College, 128 Mass. 


13 60 Miss. 870. 
1411 Wall. 442. 
151 Tenn. Leg. Rep. 37. 
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the broader ground that the debt was of such 
a character that the plea of coverture would 
have been a complete defense, our duty to 
hold the judgment not to be void, and thus 
to adhere to Callen v. Ellison, is very plain; 
for the doctrine there enunciated is, as Mr. 
Freeman and Mr. Bishop show,’ sustained 
by the better reason and greater weight of 
authority ; and a somewhat laborious exami- 
nation of the cases leads us to the same con- 
clusion.!7 And, indeed, this is but to re-as- 
sert the doctrine constantly maintained in 
this court, ‘that the judgment or final order 
of a court having jurisdiction of the subject 
matter and parties, however erroneous, irreg- 
ular or informal such judgment or order may 
be, is valid until reversed or set aside.’ 
The amazing thing is that there should be such 
an array of authority in support of the op- 
posite conclusion—a conclusion which is not 
supported by a particle of juridical sense; 
which is the work of judges who forget the 
fundamental principles which uphold the 
judgments of superior courts of record when 
collaterally assailed, and who imagine, when 
such a judgment is called in question, that 
they are dealing with it as though it were be- 
fore them on appeal or error. The decisions 
of some of the courts which take this position 
will show the very nonsense of it. Take, for 
instance, those of Missouri: if a judgment 
against a married woman is void, as held by 
the Supreme Court of Missouri, a judgment 
against a slave would be void, and for the 
same reason; and yet that court has held that 


16 Freeman on Judgments, § 150; 2 Bish. Rights Mar. 
Wom. § 386. 

17 Green v. Branton, 1 Dev. Eq. 500; Frazier v. Fel- 
ton, 1 Hawks, 231; Vick v. Pope, 81 N. C. 22; Rora- 
back v. Stebbins, 3 Keyes, 62; s. c., 4 Abb. 
App. Dec. 100; First National Bank vy. Garlinghouse, 
53 Barb. 615; 8. C., 36 How. Pr. 369; Palen v. Starr, 14 
N. Y. Sup. Ct., 422; Smith v. Dunning, 61 N. Y. 249; 
Wilson v. Coolidge, 42 Mich. 112; Howard v. North, 5 
Tex. 290; Cayce v. Powell, 20 Tex. 767; Taylor v. Har- 
ris, 21 Tex. 438; Laird v. Thomas, 22 Tex. 276; Bullock 
v. Huyter, Baxter v. Dear, 24 Tex. 9,17; Gambette v. 
Brock, 41 Cal. 83; Spalding v. Wathen, 7 Bush. 659; 
Wolf v. Van Metre, 23 Iowa, 397; s. C., 27 Iowa, 341; 
Guthrie v. Howard, 32 Iowa, 54; Glover v. Moore, 60 
Geo. 189; Washburn v. Gouge, 61 Geo. 52; Lewis v. 
Gunn, 63 Geo. 542; Freison v. Bates College, supra; 
Crawford v. Crawford, supra; Taggartv. Muse, supra; 
Landers v. Douglas, 46 Ind. 522; Burk v. Hill, 55 Ind. 
419; Dick y. Tolhausen, 4 Hur. and Nor. 695; 1 Salk. 
400 


18 Wehrle v. Wehrle, supra; Arrowsmith v. Harmon- 
ing, 13 Weekly Law Bulletin, 254. 
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such a judgment is not void. Take, also, 
the Massachusetts court: if a judgment 


against a married woman is merely void, it is 
because it is a judgment against a person 
against whom the law does not allow a judg- 
ment to be rendered for the particular cause 
of action; for it is well known that there 
were cases in which the common law did al- 
low judgments to be rendered against mar- 
ried women, and their bodies to be taken in 
execution. But the Massachusetts court has 
held that a judgment rendered against A. on 
a cause of action which was really against 
another man of the same name is not void, 
and cannot be assailed collaterally, not even 
in favor of liberty; sothat if A. is impris- 
oned under it, he cannot be relieved on habeas 
corpus. If he was not the person against 
whom the plaintiff had his cause of action, 
that was matter of defense for him to plead 
and prove.” Indeed, there is a good deal of 
authority in favor of the general rule that the 
fact that the person against whom a judgment 
has been rendered, even in a quasi-criminal 
proceeding, is not such a person as was 
amenable to the particular judgment, is mat- 
ter of defense to be set up and established 
in the proceeding which resulted in the judg- 
ment, and that it cannot be set up in a collat- 
eral proceeding for the purpose of over- 
throwing such judgment. In addition to the 
cases just cited illustrative of this rule, it has 
been held that a court will not go behind the 
commitment of a minor to a house of refuge, 
in order to try the question whether he was 
older than the limit of age prescribed by the 
statute under which the commitment took 
place,” or whether other circumstances con- 
curred which entitled the committing tribunal 
so to act; and yet these were cases where 
the court making the commitment proceeded 
in the exercise of a special statutory power.” 
No sophistry can reason down the conclusion 
that the power once possessed by a superior 
court of record to proceed to judgment in a 
given case is jurisdiction; that what judg- 
ment it shall render is merely a question of 


19 Ex parte Toney,11 Mo. 661. See, also, Ex parte 
Kaufman, 73 Mo. 88, 

20 William Gorman’s Case, 124 Mass. 190. 

21 People v. Superintendent, 8 Abb. Pr. (N. S.) 112. 

2 People v. N. Y. Juvenile Asylum, 12 Abb. Pr. 92. 

33 See, contra, Re Kruse,2 Cinc. Sup. Ct. 71. And 
compare Blake’s Case, 106 Mass. 501, 504; Ex parte 
Randolph, 2 Brock. 448. 
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regularity or irregularity, of legal propriety 
orerror. ‘‘A judgment,’’ says Chief Justice 
Marshall, ‘‘in its nature concludes the subject 
on which it is rendered, and pronounces the 
law of the case. The judgment of a court 
of record whose jurisdiction is final, is as 
conclusive on all the world as the judgment 
of this court would be. It is as tonclusive 
on this court as it is on other courts. It puts 
an end to inquiry concerning the fact by de- 
ciding it.’’ * 


% Ex parte Watkins, 3 Pet. (U. S.) 193, 202. 








LIBEL—NEWSPAPER PRIVILEGE. 





Perhaps the earliest application of the doc- 
trine of privileged communication was made 
by Justice Powell, in the famous trial of the 
Seven Bishops for libel in presenting a peti- 
tion to’ James II protesting against the as- 
sumed power of dispensing with statutes.! 
But it was not until long after that the doc- 
trine gained definite form, and only in very 
recent times that a broad and liberal applica- 
tion has been made of it to publications of 
matters of public concern. 

Malice, in the law of libel, is either express 
or implied ; the latter arises from defamatory 
publications made without lawful excuse.’ 
Privileged communications are within the ex- 
ception, because of the peculiar occasions on 
which they are made.’ By statutory provi- 
sion in some of the States, truth will in all 
cases furnish lawful excuse ; ‘ but at common 
law, according to English decisions, in crimi- 
nal cases it was generally laid down that the 
greater the truth the greater the libel. Where, 
however, the communication is privileged, it 
is now clearly settled, both in England and 
America, that not only is the truth admissi- 
ble, but the falsity of the publication will not 


112 St. Tr.” 331. 

2 McDonald v. Woodruff, 2 Dillon (U.S.C. C.) 245; 
Addison Torts § 1090. 

3 Cooley Const. Lim. 425; 2 Bish. Crim. Pro. § 801; 
Lewis v. Chapman, 16 N. Y. 372; Taylor v. Hawkins, 
16 Q. B. 321; Clark v. Molyneux, 47 L. J. (Q. B.) 230. 

4R. 8, Mo. 1877, § 1594. 

5 Answer of Judges, 29 Parl. Hist. 1361; Rex v. Dean 
of St. Asaph, 21 St. Tr.847. But see People v. Croswell, 
8 Johns. Cas. 339, per Kent. J.; Com. v. Blending, 3 
Pick. 304; State v. Burnham, 9 N. H. 41; Com. v. Mor- 
ris, 1 Va. Vas. 176. 





of itself fix either civil or criminal responsi- 
bility. And this upon principle is the rule of 
the common law.® 

Privileged communications are divided into 
two classes. 1, Those which are absolutely 
privileged ; in relation to which no prosecu- 
tion, either civil or criminal, will lie, though 
averred to be malicious in fact as well as false. 
These are communications made pursuant to 
a legal obligation, and for the most part are 
made in the administration of government in 
some of its branches.’ 2. Those which are 
conditionally privileged, and which can be a 
ground of action only in the event the party 
making the communication be guilty of both 
falsehood and express malice. Communica- 
tions so made are classified as: (1) those 
made confidentially to a person interested 
therein by way of advice, by a person acting 
under some moral, social or political duty, or 
under circumstances from which he might 
reasonably believe such duty to exist; and 
(2) those made by one having an interest in 
the subject matter, to another having a cor- 
responding interest therein.* A third class, 
embracing fair and impartial reports of leg- 
islative and judicial proceedings, and a fourth 
class, embracing bona fide comments on 
matters of public interest, are sometimes 
mentioned ; but we conceive them to be com- 
prehended in the first two classes as they pos- 
sess the elements of both. 

In all these cases of qualified privilege ‘‘the 
duty to speak is not imperative in the sense 
that a law is violated if it is not recognized ; 
it may be only a moral or a social duty of an 
imperfect obligation.” And the essence of 
the privilege is the purpose of the communi- 
cation.” 

While the rule is that communications with- 
in the privilege will not be a ground of action 
or prosecution merely because they are false 
and defamatory, but that express malice must 
also be shown; yet malice, like fraud, has 


6 Rex v. Wright, 8 T. R. 293; Rex. v. Cheevey, 1 M. 
& Selw. 273; and American cases just cited. 

7 Cooley Const. Lim. 425; Rubelman v. Luchrman, 
14 Mo. App. 601. i 

8 Cooley Torts, 211; Odgers Lib. 196. 

9 Harrison v. Bush, 5 El. & Bl. 344. ‘ 

0 Clark v. Molyneux, 47 L. J. (Q. B.) 230. 

ll Wetherston v. Hawkins, 1 T. R. 110; Clark v. 
Molyneux, ante; Bradley v. Heath, 12 Pick. 164; State 
vy. Balch, 31 Kan, 465; Palmer v. Concord, 48 N. H. 
211; Minor v. Detroit Post, 49 Mich. 358; Shurtiff v. 
Stevens, 51 Vt. 501; 2 Bish. Crim. Pro. § 801. 
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its equivalent in gross negligence.” Lata 
culpa dolo acquiparatur. A man has no right 
to make defamatory accusations, unless he 
honestly believes them to be true, and that 
belief is not an honest one which is formed in 
a reckless and inconsiderate manner. 

The public press has no greater freedom of 
discussion than any ordinary citizen.” ‘‘It is 
allowable to dicuss matters of public interest 
in the columns of the newspaper, but it must 
be done bona fide and without malice, or any- 
thing beyond what is necessary for public 
diseussion.’’* As to what is a matter of 
public interest warranting public discussion, 
the rule in the more modern cases has not re- 
ceived a narrow application. In a recent 
case the United States Circuit Court, per 
Lowell, J.," held that the business of a pri- 
vate corporation might be of such a character 
and of itself so affect the public interest, as 
to render privileged a communication respect- 
ing features of management affecting the 
public, though reflecting upon an individual 
in respect to the danger threatened. ‘‘Per- 
haps the right of legislative interference may 
be taken as a fair test of the right of public 
discussion, since they both depend upon the 
same condition.’’ * The public interest which 
will authorize public discussion arises from 
the inherent nature of the subject matter, or 
incidentally from circumstances which are 
said to invite discussion, but which also fix a 
limit toit. Works of art,’ of literature }* and 
exhibitions * publicly put forth; advertise- 
ments,” of private business, in newspapers or 
by hand bills are within the rule ; so also con- 


12 Cooley Torts, 210: Whart. Neg. §§ 28,22; Add. 
Torts, §§ 1100, 1098; Bodwell v. Osgood, 3 Pick. 379; 
Gott v. Pulsifer, 122 Mass. 235; Holmes Lect. Com. 
Law, Malice, p. 188; gAtehison v. Detroit Press, 46 
Mich. 377. 

13 White v. Nichols, 3 How. U.S. 287; Sweeney v. 
Baker, 13 W. Va. 158. 

14 Wilson v. Reed, 1 F. & F. 149. 

15 Crane v. Waters (D. of Mass.) 10 Fed. Rep. 619. 
See also remarks of Parker, C. J., in Com. v. Blanding, 
3 Pick. 304; it may be safe to say that, according to 
modern ideas, the conditions are less stringent than 
intimated in this case. Judge Cooley applied the priv- 
ileged to transactions of a member of the Detroit 
Board of Trade on the theory that the Board was a 
quasi public institution which invited public confi- 
dence. Atchins v. Detroit Post, 46 Mich. 

16 Crane v. Waters, supra. 

17 Soame v. Knight, 1 Moody & M. 74. See Limits of 
Lit. & Art. Crit., 8 South L. Rev. (N. S.) 600. 

18 Tibart v. Tipper, 1 Camp. 351; Carr v. Hood, Id. 

19 Gott v. Pulsifer, 122 Mass. 235. 

2 Paris v. Levy, 9 C. B. (N. 8.) 357. 





duct or language at a public meeting. Any 
comment upon these will be justified, within 
the line of legitimate criticism of that which 
forms the occasion of the comment, no mat- 
ter how harsh or strong the language may 
be. But the publisher may not go outside 
of the occasion thus forming the basis of 
comment, and asperse the character or mo- 
tives of the party exciting the criticism; if 
he does, the publication loses to that extent 
its character of privilege and he assumes the 
burden of justifying and proving the truth, 
no matter how sincerely he may have believed 
the imputation.” 

But the right of discussion is not founded 
solely upon the consent which is drawn from 
the implied invitation, but mainly, perhaps, 
from the interest which attaches from the ap- 
proval or patronage which is sought of the 
public; it nevertheless marks the limit to 
which the party has voluntarily consented to 
the participation of a public interest, and 
within that limit it may be said that the max- 
im volenti non fit injuria applies. 

It may be competent in criticising a literary 
production, publicly put forth, to charge that 
it is inane, vulgar or indelicate,™ or that its 
tendency is pernicious ;* it may be proper to 
expose what may be fairly deemed an impo- 
sition upon the public,” or a scheme as ab- 
surd;” but it will not be within the privi- 
lege to go further and impute such motives 
or vices to the author.” In other words, 
where public attention has been drawn to the 
thing, to that extent comment is allowable. 
But it seems, according to the most recent 
cases, that any inferences which are found by 
the jury to have been fairly, legitimately and 
reasonably drawn from the thing inviting pub- 
lic attention and approval, may be drawn and 
published, through reflecting upon the indi- 


21 Davis v. Duncan, L. R. 9 C. P. 396; Odger v. 
Mortimer, 28 L. T. 472: Koenig v. Ritchie, 3 F. & F. 
413; Rex v. Veley, 4 F. & F. 1117. 

2 Strauss v. Francis, 4 F. & F. 1107; Rowland vy. De- 
camp, 96 Penn. St. 493; Gott v. Pulsifer, supra. 

23 Campbell jv. Spottiswood, 32 L. J. (Q. B.) 185; 
Paris v. Levy, supra. 

% Tibart v. Tipper, 1 Camp. 350; Carr v. Hood, Id; 
Strauss v. Francis, 4F. & F. 939. 

% Paris v. Levy,9 C. B. (N. 8.) 342. 

2% Morrison v. Belcher, 3 F. & F. 614; Gott v. Pulsi- 
fer, 122 Mass. 235. 

2% Campbell v. Spottiswood, ante. 

28 See above cases. 
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vidual, or his intentions;* but inferences 
concerning the individual touch upon delicate 
and very uncertain ground. 

It is laid down that whoever seeks noto- 
riety, or invites public attention to himself or 
his merits, challenges, to that extent at least, 
public criticism, and cannot resort to the 
courts, should that criticism be more severe 
or less favorable, than he anticipated.” 

Communications respecting candidates for 
public office or the conduct of public officers 
have been the most frequent form in which 
the question of privilege has come before the 
courts in the United States, and there is a 
very wide difference of opinion on the subject. 
In some cases it is held that there is no priv- 
ilege ; that such communications are- upon the 
same footing as those respecting private in- 
dividuals ; * and if the rule were otherwise no 
one having a character to lose would be a 
candidate for office. Another line of cases 
hold that while character of a candidate in 
respect to fitness and qualifications is put in 
issue and open to free and full discussion 
without responsibility for justness of infer- 
ence or harshness of language, yet those in- 
ferences must be based upon facts proved or 
admitted, and the privilege does not include 
those comments which impute vicious inten. 
tionsorbad moral character.” ‘‘His talents 
and qualifications mentally and physicially for 
the office he asks at the hands of the people, 

* * * for these are matters of opinion 
of which the voters are the only judges. 

But the rule announced in recent cases is 
more liberal, and we think the best, that when 
any man shall consent to be a candidate for 
public office he must be considered as putting 
his character in issue so far as it may respect 
his fitness and qualifications for the office; 
all that can be said legitimately to relate to 


22 Campbell v. Spottiswood, 32 L. J. (Q. B.) 185; 
Paris vy. Levy, 2 F. & F. 71; Trumbull vy. Bird, 2F. &F. 
523; Davis v. Duncan, L. R. 9 C. P. 396; Harle v. 
Catherall, 14 L. T. 801; Wason v. Walter, L. R. 4Q. B. 
93; Evans v. Harlow, 5 Q. B. 524; Crane v. Waters, 10 
Fed. Rep. 619; Gott v. Pulsifer, 122 Mass. 235. 

® Odgers Lib. 51. 

31 Lewis v. Few, 5 Johns. 1-35; Kingv. Root 4 Wend. 
113; Aldrich y. Printing Co. 9 Minn. 133; Rearick y. 
Wilcox 81 Ills. 77; Curtis y. Mussey 6 Gray 261. 

& Nagley v. Farrow 60 Md. 261; Sweeney v. Baker 13 
W. Va. 158; Aldrich vy. Printing Co., 9 Minn. 183; Ham- 
ilton v. Eno, 81 N. Y. 116. See Dig. in this number, 
par. 21, 

33 Sweeney vy. Baker Supra. 





these may be regarded as influencing in a 
proper sense the suffrages of those who are 
to select ; * that upon these matters the com- 


munication is privileged; that, being so, the 


publisher is not responsible for accuracy of 
statement of facts, nor soundness of infer- 
ences, unless guilty of express malice, or of 
that negligence which is the equivalent of 
malice ; and that therefore statements of fact 
or inference, though defamatory and untrue, 
made upon probable cause, honestly believed 
to be true and made for purpose of public 
good, which is the essence of the privilege,— 
will not afford ground of prosecution, civil or 
criminal.® But within this line the publisher 
is not permitted to pervert the privilege into 
a means of venting partisan animosity or 
private hate; for if the jury shall find from 
the character of the publication, or the cir- 
cumstances under which it was made, that 
that was the purpose or thatin any respect 
it was not made in good faith, from circum- 
stances reasonably justifying belief, the pub- 
lisher will be liable. There is no need of a 


privilege to comment on good conduct; it is_ 


where the conduct is equivocal that the priv- 
ilege of comment is of value. In King v. 
Root,” the lieutenant governor of New York 
was accused of being in an intoxicated con- 
dition while performing his official duties, and 
the comment was based on this charge ; eight 
eye witnesses testified to the truth of the 
charge, and ten to the contrary. Yet the 
court held that, though the conduct of the 
party himself was such as to induce a ration- 
al belief in the truth of the charge, the pub- 


84 Mayrant v. Richardsohn, 1 Nott and M (S. C.) 348; 
Com. v. Featherston 9 Phila. 594; Com. v. Odell 3 Pitts 
(Pa.) 449; See also Com. v. Clap 4 Mass. 163. 

3% Cooley Const. 457,432, 438; 2 Bish. Crim. Law, § 913; 
State v. Burnham, 9 N. H. 41; Crane v. Waters 10 Fed. 
Rep. 619; Minor v. Detroit Post 49 Mich. 358; Palmer 
v. Concord, 48 N. H. 211; Kennyon v. Palmer, 18 Iowa, 
877; Rowland v. Delamp, 96 Penn. St. 493; White v. 
Nichols, 3 How. U. S. 287; Com. v. Wardwell, 136 
Mass. 164; Com v. Damon, (Mass. Sup. Ct. 1884,) 17 
Repr. 559; Mott v. Dawson 46 Iowa, 533; Wilson v. 
Fitch, 41 Cal. 368; Shurtiff v. Stevens, 51 Vt. 501; Com. 
v. Odell, 3 Pittsb., (Pa.) 449; Com. v. Featherston, 9 
Phila. (Pa.) 594; Smith v. Gray, 16 Gray, 251; Wason 
v. Walter, L. R. 4 Q. B. 73; Gathercole v. Miall, 15 M. 
& W. 319; Davis v. Duncan, L. R.9C. P. 396: Camp- 
bell v. Spottiswood, 32 L. J. (Q. B.) 185, per Cockburn 
C. J.; Kelley v. Sherlock, L. R.1Q. B. 686; Toogood 
v. Spyring, 1C. M. & R. 181; Risk Allah Bay v. Whit- 
hourst, 18 L. T. (N. 8.) 615. 

3% Wason v. Walter, supra, and cases just cited. 

37 4 Wend. 113. , 
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lisher was liable unless the jury found it true 
in fact, and probable cause and good motives 
would be no defence. If such arule were 
sound, no comment could be made without 
assuming responsibilities perilous in the ex- 
treme.* Conduct and circumstances are 
symptomatic of facts ; and facts as well as in- 
tentions, which may be reasonably inferred 
from the conduct of the party or the sur- 
rounding circumstances, may be published 
and commented upon. The public are not 
mere volunteers, but are interested in know- 
ing the truth,—which cannot be known with- 
out inquiry; and fair, honest, and free discus- 
sion is the most efficient means of ascertain- 
ing it. But that discussion is not fair which 
charges without belief and without probable 
grounds; and that is not honest which has a 
purpose foreign to the public welfare. 
Discussions respecting the official con- 
duct of public officers are likewise privileged.” 
The dictum of Parsons Ch. J.,” that 
all officers are presumed to be candidates for 
re-election unless expressly renouncing such 
intention, has been denied in later dicisions # 
of the same and other courts. Discussion re- 
specting public officials must be confined to 
official conduct, or conduct affecting the ex- 
ercise of official duties. But within this line 
the same immunity and freedom are allowed 
as in communications respecting candidates. 
But some courts have declared that no im- 
putation of corrupt purpose may be predi- 
cated of official action, unless proved,” and 
such an inference is not within the privilege. 
But the authorities upon this point are by no 
means clear or uniform. Lord Chief Justice 
Cockburn, though inclined at first to deny 
that the privilege extended so far, observed :* 
‘*T think the fair position in which the law may 
be settled is this: That where the public con- 
duct of a public man is open to animadver- 
sion, and the writer who is commenting on it 
makes imputations on his motives, which arise 
fairly and legitmately out of his conduct, so 
that a jury shall say that the criticism was 


% Atchison v. Detroit Free Press, 46 Mich. 383; 
Minor v. Detroit Post, 49 Mich. 358. 

39 See cases cited in note 35. 

# Com v. Clap, 4 Mass. 163. 

41 Com. v. Wardwell, 136 Mass. 169. 

# Hamilton v. Eno, 81 N. Y. 116; Nagley vy. Farrow, 
60 Md. 261. 

#3 Campbell v. Spottiswood, supra. 





not only honest but also well founded, an 
action is not maintainable.’’ But the writer’s 
belief merely in the suspicion is not sufficient. 
We think this the proper view. 

A limitation has been announced to these 
doctrines: that where that officer is an appoin- 
tive one, a communication respecting him 
must be addressed to the person or body hav- 
ing authority of appointment or removal ; and 
a newspaper publication will not be privi- 
leged.© But this is of doubtful soundness. 
The public are interested in the subject mat- 
ter, whether having a direct control or not.” 
And the officer or body having the immediate 
power is answerable to the public for its ex- 
ercise ; and the right to be heard springs from 
that control which resides in the people af- 
fected by it. The right of petition is the 
right to advise or protest, and is not confined 
to any formula and may be exercised by 
any citizen. It involves the necessary inci- 
dental right of discussing, in order that those 
interested may be advised, and support se- 
cured, as well as manifest the public pleasure. 
These are necessary incidents, and are as 
broad as the right of petition. Thus, a paper 
presented by one member of a society to an- 
other to secure support to charges to be ex- 
hibited against a third, was held privileged.* 
The fact that the publication was not made in 
the presence of those likewise interested, will 
not of itself defeat the privilege.* 

Local authorities and institutions are arms 
of the general government, and in that re- 
pect concern the public.” In addition to the 
right of publishing fair ® reports of proceed- 
ings * in courts of justice (when such publi- 
cations have not been expressly prohibited 
by the court, or the subject matter is not ob- 
scene or blasphemous), there is also the right 


44 See cases cited in notes 33 and 27. 

4 Hunt v. Bennett, 19 N. Y. 173; Foster v. Scripps, 
41 Mich. 742. 

# Cooley Const. Lim., 432; 2 Kent. Com. 177; Brad- 
ley v. Heath, 12 Pick. 164. 

47 Streety v. Wood, 15 Barb, 105; Klink v. Colby, 46 
N. Y. 427; Lawless v. Anglo-Egyptian Co., 38 L,J. Q, B. 
129; Phila. R. R. v. Quigley, 21 How. U. 8. 202. 

#8 Hatch v. Lane, 105 Mass. 394. 

4 Purcell v. Sowlir, 46 L. J. (C. P.) 308; Cox v. 
Feeney, 4 F. & F. 13. See also Crane v. Waters, 10 
Fed. Rep. 619; Atchinson v. Detroit Press, 46 Mich., 
per Cooley, J. 

% Scripps v. Reiley, 38 Mich. 10; Andrews v. Chap- 
man, 3 C. & K. 288; Hawkins v. Globe Printing Co., 10 
Mo. App, 174; McBee v. Fulton, 47 Md. 403. 

51 Barber v. St. Louis Dispatch, 3 Mo. App. 377. 
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to comment on the conduct of the parties, 
witnesses, jury and judge ; but such comment 
stands upon a separate footing from the re- 
port of the proceedings and will not be jus- 
tified if not fair, and made in good faith.” 
The subject of privilege communication, in 
its application to newspaper publications, is 
yet undeveloped in many respects; and the 
reasons and grounds of the best considered 
decisions suggest further application than 
have yet been made in authoritative cases. 
Gipeon D. Bantz. 
St. Louis, Mo. 


52 Woodgate v. Ridnout, 4 F. & F. 216, and author- 
ities above mentioned. 








REMEDY IN EQUITY OF CREDITOR OF 
FOREIGN CORPORATION AGAINST 
SHARE-HOLDERS. 





I. 





PATTERSON v. LYNDE. 





Supreme Court of Illinois, November 1884, and 
March, 1885. 

A bill in equity will not lie by particular creditors of 
an insolvent foreign corporation, who have obtained a 
judgment against it in the State of its domicil, but not 
in the State of the forum, to subject the indebtedness 
of particular stockholders to the corporation to the 
satisfaction of the demands of such creditors; though 
such a bill would lie if brought on behalf of all credi- 
tors against the corporation and all shareholders, after 
obtaining a judgment at law in the domestic forum. 


Appeal from the Appellate Court for the First 
District. 

Heard in that court on appeal from the Circuit 
Court of Cook county, Hon. Murray F. Tuley, J., 
presiding. 

Mr. C. M. Harris for the appellants. 

Mr. Samuel M.,Osborne and Mr. Samuel A. Lynde, 
for the appellees. 

Mr. CHIEF JUSTICE SCHOLFIELD delivered the 
opinion of the court: 

There was a bill in equity. by James Patterson 
and Thomas J. Brown, against the Malheuer and 
Burnt River Consolidated Ditch and Mining Com- 
pany, and Ransom R. Cable and Cornelius Lynde, 
and others, stockholders in that company, to com- 
pel them to pay the amount of a debt owed by the 
company to the complainants, because of their re- 
spective indebtedness to the company on unpaid 
subscriptions to its capital stock. The Circuit 
court sustained a demurrer to the bill, and the 
Appellate Court for the First District affirmed that 
ruling. 


*S. C., 112 Ill., 196 (Adv. Sheets). 





The Malheuer and Burnt River Consolidated 
Ditch and Mining Company is a corporation crea- 
ted under,the laws of the State of Oregon, for the 
purpose of constructing and using ditches, and 
conducting mining operations, etc., in that State, 
only. It is alleged that the corporation com- 
menced doing business in 1863; that in 1870 it as- 
sumed its present name, and increased its capital 
stock to $1,000,000, which was all subscribed ; that 
between March, 1871, and April, 1873, the corpor- 
ation became indebted to the complainant Patter- 
son in the amount of $50,394,36, for which, on the 
4th of June, 1873, it gave him its note, payable 
one day after date, with interest at one per cent 
per month, and attorney’s fees; that on the 2d of 
August, 1873, complainant Patterson, under 2 
statute of Oregon then in force, procured a judg- 
ment to be entered in his favor, against the cor- 
poration, for the amount due on such™note, by the 
clerk of a court in one of the counties in Oregon, 
in vacation of the court; that execution was issued 
on such judgment, which was afterwards returned 
unsatisfied, and that complainant Brown subse- 
quently obtained an interest in that judgment, by 
assignment. It is further alleged, that there are 
large sums due the corporation from the defend- 
ants upon the capital stock of the corporation by 
them, respectively, subscribed, and that some of 
the defendants reside in Oregon, some in Illinois, 
and some in other States; that by the constitution 
of Oregon it is provided that ‘‘the stockholders of 
all corporations and joint stock companies shall be 
liable for the indebtedness of the corporation to the 
amount of their stock subscribed and unpaid, and 
no more;”’ and that by the statute of that State 
‘sall sales of stock, whether voluntary or other- 
wise, transfer to the purchaser all rights of the 
original holder or person from whom the same is 
purchased, and subject such purchaser to the pay- 
ment of any unpaid balance due or to become due 
on such stock; but if the” sale be voluntary, the 
seller is still liable to existing creditors for the 
amount of such balance, unless the same be duly 
paid by such purchaser.’ Itis further alleged, 
that on January 20, 1873, two of the defendants, 
Lynde and Cable, who are residents of this State, 
caused their stock to be transferred on the books 
of the company to one M. Johnson, but that the 
transfer was not for a valuable consideration, and 
was merely colorable. There is also an allegation 
of the insolvency of the corporation, apart from 
its unpaid capital stock. 


We do not deem it necessary to notice the alle- 
gations of the bill further, since these fully pre- 
sent what we regard the vital pointsin the case. 


No judgment at law was obtained in this State 
upon the record of the Oregon judgment, and 
there is no pretence that there is any property in 
this State belonging to the corporation, or that the 
corporation has, at any time, exercised cor- 
porate acts in this State. It is purely a 
foreign corporation, whose franchise is to 
be exercised entirely beyond the limits of 
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this State, and in the State of its origin, 
that is to say, in the State of Oregon. It is shown 
by the bill that an action at law was brought by 
the complainant Patterson, against the defendant 
Lynde, on the record of the judgment of the Ore- 
gon court, in the Circuit Court of the United 
States for the Northern District of Dlinois; that a 
judgment was rendered therein sustaining a de- 
murrer to the declaration, and that such judgment 
was affirmed by the Supreme Court of the United 
States. As appears from the report of that case 
(Patterson v. Lynde, 106 U. 8. 520), the court, af- 
ter stating that the only question before it is 
whether an action at law can be maintained, and 
after reciting the constitutional and statutory pro- 
visions of Oregon before quoted, proceeds: *‘Since 
this case was decided below, the Supreme Court 
of Oregon has passed on the same question, and 
in Ladd v. Cartwright, 7 Ore. 329, determined 
that the individual liability of stockholders for 
the indebtedness of the corporation is limited to 
the amount of their stock subscribed and unpaid, 
and that the remedy of the creditor to enforce this 
liability is in equity, where the rights of the cor- 
poration, the stockholders, and all the creditors, 
can be adjusted in one suit. Of the correctness 
of this decision we have no doubt. The liability 
of the stockholder is upon his subscription—that 
is to say, upon his obligation to contribute to the 
capital stock—which is a trust fund for the benefit 
of those to whom the corporation. as a corpora- 
tion, becomes liable. Sawyer v. Hoag, 17 Wall. 
610. The Constitution of Oregon created no new 
right in this particular—it simply provided for the 
preservation of an old one. The liability under 
this provision is not to the creditors, but for the 
indebtedness. That is no more than the liability 
created by the subscription. The subscription is 
part of the assets of the corporation, at least so 
far as creditors are concerned. The liability of 
the stockholder to the creditor is through the cor- 
poration—not direct. There is no privity of con- 
tract between them, and the creditor has not been 
given, either by the Constitution or the statute, 
any new remedy for the enforcement of his rights. 
The stockholder is liable to the extent that the 
subscription represented by his stock requires him 
to contribute to, the corporate funds and when 
sued for the money he owes, it must be in a way 
to put what he pays directly into the treasury of 
the corporation, for distribution according to law. 
No one creditor can assume that he, alone, is en- 
titled to what any stockholder owes, and sue at 
law, so as to appropriate it exclusively to himself.” 

Unless it shall be held that what is here said is 
not law, and therefore shall not be followed, it is 
conclusive of this case. The complainants seek to 
enforce payment of unpaid subscriptions, not 
through the corporation, nor in such manner as to 
bring the money directly into the treasury of the 
corporation, butso as to put the amount directly 
into their own pockets, disregarding the rights of 
other creditors, and the equities of these defend- 





ants in respect to other stockholders who have not 
paid the amount of their subscriptions. 

Undoubtedly, under decisions of this court re- 
lating to domestic corporations, creditors, under 
proper circumstances, are not compelled to wait 
for,the winding up of insolvent corporations, but 
may proceed to subject their unpaid subscriptions 
to the payment of their claims; but to do so, they 
must first recover a judgment at law in the courts 
of this State, and have execution returned unsat- 
isfied. Greenway v. Thomas, 14 Il]. 271; Weight- 
man v. Hatch, 17 Id. 281; Bigelow vy. Andress, 31 
Id. 323; Dewey v. Eckert. 62 Id. 220. In such 
case, the creditor is subrogated to the place of the 
debtor corporation, and the proceeding is in the 
nature of an equitable attachment, by which the 
debts due the company may be applied tothe pay- 
ment of its own debts. Hickling v. Wilson, 104 
Ill. 68; Hatch v. Dana, 101 U.S. 211. Necessa- 
rily, therefore, the judgment must be a judgment 
of this State. We have held, even, that a judg- 
ment of the Circuit Court of the United States can 
not thus be enforced in the district in which it is 
obtained. Steere v. Hoagland, 39 Ill. 264. See, 
also, McLune v. Benceni, 2 Ired. Eq.513. Where, 
however, a corporation has ceased to exist, no 
judgment at law can be obtained, and in such 
cases creditors are allowed to proceed in equity. 
The unpaid subscriptions are a trust fund for the 
payment of the debts of the corporation, and the 
corporation is the trustee. When, therefore, the 
corporation ceases to exist, the court, upon the 
principle that a trust shall not fail, will take juris- 
diction, and wind up the affairs of the corpora- 
tion. Terry v. Anderson, 95 U.S.636; Thompson 
on Liability of Stockholders, § 15. Butin equity, 
if the corporation has ceased to exist, assets in ex- 
cess of what is necessary to pay the debts of the 
corporation belong to the stockholders, and the 
duty of the stockholder in such cases can, there- 
fore, only be to pay his pro rata part of the amount 
necessary to pay the debts. The duty is not upon 
one, but upon all stockholders owing for stock, to 
pay; and it isthe duty of the court to adjust the 
equities between the different stockholders. Saw- 
yer v. Hoag, 17 Wall. 610; Adler v. Brick Co., 13 
Wis. 57; Wetherbee v. Baker, 25 N. J. Eq. 501. 

To enforce the liability of the stockholder for 
his unpaid stock, in equity, therefore, it is indis- 
pensable that the corporation (or, if it has ceased 
to exist, all its stockholders and creditors), should 
be before the court, so as to be bound and con- 
cluded by its action. A decree that one stock- 
holder should pay, or that one creditor should be 
paid, must be partial and incomplete, and might 
be grossly inequitable and unjust; and a decree 
assuming to affect the rights of parties, where 
there is neither jurisdiction of the person nor of 
the entire subject matter of litigation, can, at 
most, be only partially effective. 

In Harris v. Pullman, 84 Il. 25, in speaking of 
the power of a court of equity in this State to pro- 
ceed against persons and things in another State 








92 THE CENTRAL LAW JOURNAL. 


[No. 5. 








we quoted and adopted the language of the Su- 
preme Court of the United States in Boswell v. 
Otis, 9 How. 348, that ‘jurisdiction is acquired in 
one of two modes: first, as against the person of 
the defendant, by service of process; or, secondly, 
by a proceeding against the property of the de- 
fendant, within the jurisdiction of the court.» In 
the latter case, the defendant is not personally 
bound by the judgment beyond the property 
in question.*’ Here, whether the liability 
of the defendants exists or not, depends 
not upon the law of [linois, but upon 
the law of Oregon; and it has been seen by the 
quotation from the opinion in Patterson v. Lynde, 
supra, that the liability is held by the Supreme 
Court of Oregon to be in equity, and not at law, 
so that “the rights of the corporation, the stock- 
holders and all the creditors can be adjusted in 
one suit.”’ It would, in such case, be a material 
inquiry whether Johnson, the assignee of the 
stock of the defendants Lynde and Cable, had, be- 
fore the filing of the bill, paid the balance due on 
the stock, for if he had, that would end the de- 
fendants’ liability. It is simply impossible in this 
suit to adjust any equities, because the necessary 
parties are not, and can not be, brought before 
the court. At most, the decree could but affect 
the unpaid stock of Lynde and Cable. <A decree 
as to the corporation, and as to creditors and 
stockholders not personally before the court, 
would be vain and worthless. The necessary ac- 
count could not be taken, and if taken, the rights 
of the parties as fixed thereby could not be ascer- 
tained. We have been furnished with no prece- 
dent for a case like the present, but, on the con- 
trary, the rulings in Bank of Virginia v. Adams, 1 
Parson’s (Pa.) Select Eq. C. 534, and Barclay v. 
Tallman, 4 Edw. Ch. 123, are directly against it. 

The point is earnestly pressed that if this rem- 
edy is not effective the complainants are without 
any remedy. This isa serious misapprehension, 
as we think. The corporation, if still in exist- 
ence, could have been compelled, by mandamus or 
bill in equity, to collect its unpaid subscription; 
and if it had ceased to exist, a bill might be filed 
in the proper court in Oregon, to wind up its af- 
fairs and have a receiver appointed, and our 
courts, as a matter of inter-State comity, would 
recognize the right of the receiver, as they would 
of the corporation if still in existence, to prose- 
cute actions at law for the recovery of unpaid bal- 
ances due on capital stock. Dayton v. Borst, 31 
N. Y. 435; Mann v. Cooke, 20 Conn.178; Biddock 
v. Mason, 11 C. E. Green, 230; National Trust 
Co. v. Miller, 33 N. J. Eq. 155; Chandler v. Sid- 
dle, 3 Dill. 477. 

The doctrine is recognized by this court that a 
receiver should not be permitted, as against the 
claims of creditors resident in another State, to 
remove from such Staté the assets of the debtor; 
but where resident creditors have no fixed legal 
claim to the property, he may be allowed, as a 
matter of comity, to remove the same. Chicago, 





Milwaukee and St. Paul R. Co. v. Packet Co., 108 
Ill. 317. And this is entirely consistent with the 
right of a receiver appointed in a foreign State, 
where creditors have not liens thereon, to sue in 
our courts for unpaid subscriptions, and collect 
the same, subject to the order of the court ap- 
pointing the receiver. 

We perceive no cause to disagree with the court 
below, and therefore aftirm its decree. 

Decree affirmed. 

Subsequently, upon an application for a rehear- 
ing, the following additional opinion was filed: 

Mr. CHIEF JUSTICE SCHOLFIELD: We have 
reconsidered the questions discussed upon this 
record, patiently, and with such care as we can, 
and we are unable to perceive any reason requiring 
us to change or modify what we have said in the 
foregoing opinion. 

Some misapprehension exists in the mind of the 
attorney for the appellants, as we conceive, in 
consequence of not keeping in view the fact that 
the liability of stockholders in different corpora- 
tions may not be the same, because the language 
of the charters fixing their liability varies materi- 
ally in its legal effect. The contract of subscrip- 
tion here sought to be enforced, is a contract made 
and intended to be performed in the State of Ore- 
gon. We must therefore, in respect to its valid- 
ity, its nature, its interpretation and its effect, re- 
sort to the law of that State. By that law the 
stockholder is liable only for any balance that may 
remain unpaid upon his subscription. The liabil- 
ity is to the corporation, and not to the debtor, 
but for the indebtedness; and when, as here, he 
has sold his stock, his liability is only contingent, 
and does not become absolute until there is a fail- 
ure to pay the balance by the purchaser after the 
same has been duly demanded by the proper ofti- 
cers of the corporation. The remedy is in equity, 
in a suit against the corporation and all the stock- 
holders, where the rights of the corporation, the 
stockholders and all the creditors may be adjusted 
in one suit. Ladd v. Cartwright, 7 Ore. 329. In 
other States and under different laws, it may be a 
remedy can be enforced in a different way, by a 
debtor against a delinquent stockholder. We only 
decide that this Oregon contract cannot be en- 
forced, here, under the state of case made by this 
bill. 

The prayer for rehearing is denied. 

Rehearing denied. 


NotTe.—While full faith and credit will"be given in 
each State to the judgments of every other State, yet 
no execution will issue to enforce them in the foreign 
State until sued upon and made a judgment of such 
foreign state; (Story Confl. Law § 309; McElmoyle v. 
Cohn, 13 Pet. 312, 326;) and as the party must have ex- 
hausted his legal remedies in the jurisdiction where 
the equitable relief is sought, the foreign judgment 
will not be sufficient foundation for the creditor’s bill. 
Claflin v. McDermott, 12 Fed. Rep. 375; McLune v. 
Bencini, 2 Ired. Eq. 513; Steer v. Hoagland; 39 Ill. 
264; Rocky Mountain Bank v. Bliss, 89 N. Y. 338. For 
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he may, when entitled to execution, secure satisfaction 
of it without resorting to equity. A judgment in rem 
is not, therefore, sufficient. (Rocky Mountain Bank 
v. Bliss, supra.); nor the judgment of a justice of the 
peace, whose execution is leviable only on personal 
property; but when transcript is filed in the Circuit 
Court and execution issued thereon, it is suflicient, 
Dix v. Briggs, 9 Page Ch. 595, 

But judgment is not always a prerequisite to the 
maintenance of a creditor’s bill by creditor. It is gen- 
erally laid down that where the debtor has absconded 
or is non-resident, and he has no property subject to 
attachment, but has property or a fund which can only 
be reached in equity, the creditor may proceed in 
equity without first obtaining judgment at law, and 
without showing fraud or other recognized ground of 
equitable jurisdiction. Pendleton vy. Perkins, 49 Mo. 
565; Scott v. McMillan, 1 Litt. 302; Kippan v. Glancy, 
2 Blackf. 356; Peay v. Morrison, 10 Gratt. 149; Farrar 
v. Haselden, 9 Rich. Eq. 331; Pope v. Solomen, 36 Ga. 
541; Greenway v. Thomas, 14 Ill. 272; See also, Luthy 
v. Woods, 1 Mo. App. 167; but where there is a rem- 
edy by attachment a judgment must be shown, even 
against non-residents, Greenway v. Thomas, 14 Ill. 
272; Dewey v. Eckert, 62 Mo. 219; so also judgment 
against deceased debtor is not. necessary, O’Brien v. 
Coulter, 2 Blackf. 421; Russell v. Clark’s heirs, 7 
Cranch; Steer v. Hoagland, 39 Ill, 265. As to right to 
sue foreign corporations see Lathrops v. Union Pac. R. 
Co., 1 McArthur 234; Middough v. R. Co., 51 Mo. 520; 
Baile v. Equitable Ins. Co.,j68 Mo. 520; 2 Cent. L. J. 88. 

In the above case of Patterson vy. Lynde the trust 
fund was within the jurisdiction of the court, and the 
debtor being a non-resident corporation, it would 
seem that the court had ample power to act. The 
court could not shift responsibility to a foreign juris- 
diction of whose machinery and powers it was pre- 
sumably ignorant, and over which it had no control; 
and make the action pf a foreign court a condition to 
the exercise of his own equity powers. Pinkham v. 
Borst, 31 Barb. 411. The foreign receiver would be 
recognized only because of the proceedings instituted 
by him, disclosing distinct grounds for equity jurisdic- 
tion. 

But the court mainly bases its conclusion upon 
the laws of Oregon. The measure of its success in in- 
terpreting those laws is shown by the case of Brundage 
v. Monumental Silver Mining Co., (reported at p. 94 this 
issue.) The general rule is that a creditor who proceeds 
in chancery to subject the trust fund of an insolvent cor- 
poration in the hands of stockholders consisting of un- 
paid balance on stock, must bring his bill on behalf of all 
other creditors—who may come in and establish their 
debts; when the court will proceed according to usual 
course to adjust the rights of the parties; the property 
and sums due on stock will be sequestered for the rat- 
able benefit of all the creditors. Thomp. Liab. Stock. § 
351. And the bill filed should be against all the share- 
holders; an account taken of the debts and assets of 
the corporation; so that the burden of the stockholders 
is equalized, and a multiplicity of suits prevented. 
Thomp. Liabil. of Stock. § 353; Coleman v. White, 14 
Wis. 700. Butthe rule in respect to parties in such 
proceedings is one of convenience and not of necessity ; 
and therefore where the parties are beyond the juris- 
diction of the court, or are so numerous that it is in- 
convenient or impracticable to bring them all before 
the court, the rule which is founded upon considera- 
tions of public good will not be applied to defeat the 
purposes of justice. Wood v. Dunmer, 3 Mason 318. 

But these rules govern in winding up proceedings,and 
where the creditor has not obtained judgment against 
the corporation. Although some cases hold that no- 
torious insolvency will be sufficient to maintain the bill 





without previous judgment. Hodges v. Sil. Hill Min. 
Co.9 Ore. 202; Luthy v. Woods, 1 Mo. App. 167; 
Thomp. Liab. Stock. 320, 321. Yet when the creditor 
has secured his judgment against the corporation and 
exhausted his legal remedies, he has the right to main- 
tain a creditor’s bill as in ordinary cases to secure sat- 
isfaction of his debt out of the fund accessable to him 
only in equity; and he need not sue on behalf of other 
creditors, nor join all of the stockholders. Marsh vy. 
Burrough, 1 Woods C. C. 467;2 Kent Com. 443 and 
note; Tappan v. Evans, 11 N. H. 311; Hatch v. Dana, 
101 U. 8. 211; Bartlett v. Drew, 57 N. Y. 587; Pearce vy. 
Milwaukee Constr. Co., 38 Wis. 253; Dalton v. McDan- 
iels., 56 Ga. 191; Ogelvie v. Knox Ins. Co., 22 How. 380; 
Handy v. Draper, 89 N. Y. 334; Henckling v. Wilson, 
104 Ills. 54: Brundage v. Monumental Sil. Min. Co. p 
94 this issue; s. C. 7 Pac. Rep. 304. 

It may be within the power of the stockholder sued 
to have other stockholders within reach of process 
brought in to share the burden, but the absence of 
them is no objection to the bill. Hatch v. Dana, 101 U. 
8. 210; Marsh v. Burrough, 1 Woods C. C. 467 and cases 
last cited. But where several stockholders are made 
defendants, the solvent ones must bear the proportion 
due from insolvent ones, to the extent of the unpaid 
balance due on stock. Hodges y. Silver Hill Min. Co., 
9 Ore. 200. 

The creditor who first files his bill will be entitled to 
priority, as the bill will operate as an “‘equitable levy.”’ 
McDermott vy. Strong, 4 John Ch. 687; Atlas Bk. v. Na- 
hant Bk., 3 Met. 583; Beck v. Burdett, 1 Paige Ch. 308; 
Farmers Loan Co. v. Mo. I. M. R. Co., 21 Fed. Rep. 
267; In re Glen Iron Wks., 20 Fed. Rep.680. But this pri- 
ority does not of course obtain to proceedings by mo- 
tion for execution against stockholders. under statu- 
tory leave. Donnelly v. Mulhall, 11 Mo. App. 139; 
Hannah v. Moberly Bank, 67 Mo. 678. 

The creditors right to satisfaction will not be defeat- 
ed by charter or statutory provisions declaring that 
calls for inStallments in stock shall be made only at 
such times and amounts as the directors may deem 
proper. The action of the directors is only a step in 
the process of collection. Crawford v. Rohrer, 59 Md. 
600; Marsh v. Burroughs, 1 Woods C. C. 467; In re 
Glen Iron Wks., 20 Fed. Rep. 680. Charter provisions 
prohibiting assessments of more than a certain percen- 
tage on stock are void as against creditors as tending 
to hinder and delay them. Jnre Glen Iron Wks.,20 Fed. 
Rep. 680; distinguish from Scoville v. Thayer, 105U. 8. 
143. “The obligation of a stockholder becomes debitum 
in praesenti when the debts of the corporation cannot 
be paid without resort to the unpaid stock; but solven- 
dum in futuro, thatis, when the fair and equitable 
amount to be paid has been ascertained and liquidated. 
* * * The courts of common law not having at their 
command the requisite machinery to ascertain the 
amount in an ordinary action will not entertain such 
aciion at the suit of an assignee”—per Bradley J., In 
re Glen Iron Wks., 20 Fed. Rep. 681. Hence until 
there has heen a call, there is no liability on garnish- 
ment to corporate creditors. Parks v. Heman, 7 Mo. 
App. 14; Simpson v. Reynolds, 71 Mo. 594; Hannah vy. 
Moberly Bank,67Mo.686. The liability of the stockholder 
in equity arises from his subscription or ownership of 
stock and the debts of the corporation. Jnre Glen 
Iron Wks. supra. 

On the dissolution of a corporation the creditors 
have a right in equity in the nature of alien. Wood 
v. Dummer, 3 Mason, 312; Tinkham v. Borst, 31 Barb. 
411. Where a fund of an insolvent foreign corporation 
is within the jurisdiction of the court, the creditor will 
not be sent to a foreign jurisdiction for redress. Tink- 
ham v. Borst, 31 Barb. 411; Miln v. Merton, 6 Binn. 
361; Plympton v. Bigslow, 93 N. Y. 592. 

GIDEON D. BANTz. 
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BRUNDAGE v. MONUMENTAL SILVER 
MINING CO. 
Supreme Court of Oregon, June 8, 1885. 


A judgment creditor of an insolvent corporation may 
maintain a billin equity to enforce his claim against 
particular shareholders who are indebted to the cor- 
poration in respect of their shares, without proceed- 
ing in behalf of the other creditors, or joining the other 
shareholders as defendants. 


Appeal from Multnomah county. 

A. S Bennett, for respondent. 

W. B. Gilbert and H. T. Bingham, for appellant. 

Lorp, J. This is a suit in equity to enforce the 
individual liability of stockholders for an indebt- 
edness of the corporation. The defendants Fleck- 
enstien & Mayer demurred to the complaint upon 
the grounds that there was a non-joinder.of par- 
ties plaintiff and defendant, which the court over- 
ruled; whereupon the defendants filed an answer 
in the nature of a plea in abatement, alleging that 
certain persons not made defendants were stock- 
holders in the defendant corporation, to which the 
plaintiff demurred, and the court sustained the 
demurrer, and a decree was taken in favor of the 
plaintiff, from which the defendants appeal, and 
present two questions for our determination, viz: 
(1) Whether the suit must be brought in the name 
and for the benefit of all the creditors; and (2) 
whether all the stockholders must be made parties 
defendant. The constitution provides that ‘‘the 
stockholders of all corporations and joint-stock 
companies shall be liable for the indebtedness of 
said corporation to the amount of their stock sub- 
scribed and unpaid, and no more.”’ Section 3, 
art. 11, Const. By this section the liability of 
stockholders of a corporation is limited to the 
amount of their stock subscribed and unpaid; and 
the remedy to enforce this liability, it has been 
held, is in equity, where the rights of the corpora- 
tion, the stockholders, and all the creditors can be 
adjusted in one suit. Ladd v. Cartwright, 7 Ore. 
329; Hodges v. Silver Hill Min. Co. 9 Ore. 200. The 
liability of the stockholders for the indebtedness 
of the corporation constitutes, in part, at least, the 
basis of its credit, and, so far as creditors are con- 
cerned, is part of its assets. The unpaid sub- 
scriptions to the capital stock, due from the 
stockholders to the corporation, are regarded in 
equity as a trust fund to be held by the corpora- 
tion for the benefit of its creditors. As said by 
Mr. Chief Justice Waite in Patterson v. Lynde, 
106 U. S. 520; s. c. 1 Sup. Ct. Rep. 432: 

“The constitution of Oregon created no new 
right in this particular; it simply provided for the 
preservation of an old one. ‘The liability under 
this provision is not to the creditors, but for the 
indebtedness. That is no more than the liability 
created by the subscription. The subscription is 
part of the assets of the corporation, at least so 
far as creditors are concerned. The liability of 


*§. C., 7 Pac. Repr. 314. 





poration, not direct. There is no privity of con- 
tract between them, and the creditor has not been 
given, either by the constitution or statute, any 
new remedy for the enforcement of his rights. The 
stockholder is liable to the extent that the sub- 
scription represented by his stock requires him to 
contribute to the corporate funds, and, when sued 
for the money he owes, it must be in a way to put 
what he pays directly or indirectly into the treas- 
ury of the corporation for distribution according 
to law. No one creditor can assume that he alone 
is entitled to what any stockholder owes, and sue 
at law so as to appropriate it exclusively to him- 
self.” 

The liability, therefor, of the stockholders upon 
their unpaid subscription to the capital stock be- 
ing a trust fund in equity for the payment of the 
debts of the corporation, al] the creditors are en- 
titled to share init. Asa result of this doctrine 
the general proposition is well sustained by the 
authorities that a judgment creditor of the cor- 
poration, who has exhausted his remedy at law, 
may maintain a suit in equity in his own behalf, 
and in behalf of such creditors of the corporation 
as may unite to become parties with him, against 
the corporation and its delinquent stockholders, 
and have a decree that an account of the assets 
and debts of the corporation be taken, and that 
the stockholders pay in and account for so much 
as may be due from them respectively to the cor- 
poration on account of their capital stock, as will 
be sufficient to pay the debts represented by the 
plaintiff and such other creditors as may join. 
Adler vy. Manufacturing Co. 13 Wis. 63; Mann v. 
Pentz, 3 N. Y. 415; Ogilvie v. Knox Ins. Co. 22 
How. 380; Crease v. Babcock, 10 Mete. 525; Um- 
sted v. Buskirk, 17 Ohio St. 113; Wood v. Dum- 
mer, 3 Mason, 308; Thomp. Liab. Stockh. § 351; 
2 Story, Eq. Jur. 1252. When the object of the 
bill is to settle or wind up the affairs of the cor- 
poration which is insolvent, and it becomes neces- 
sary to ascertain the whole amount of the indebt- 
edness and to whom due, and also who are liable 
to contribute upon theif unpaid stock subscrip- 
tions, the necessity of bringing the suit in the name 
and for the benefit of all the creditors of the cor- 
poration, and against allthe stockholders found 
within the jurisdiction, is conceded. But when 
the bill is not brought for that purpose, although 
in the form of an ordinary creditors’ bill, as the 
case here, but seeks solely to obtain the payment 
of the plaintiff’s judgment, and it does not appear 
by the bill or otherwise that there are any other 
creditors who wish to be made parties, a judg- 
ment creditor who has exhausted his legal remedy 
ought not to be stayed in his suit to pursue any 
equitable interest or demand of his debtor, in the 
absence of any showing by them objecting that 
there any other creditors. 

Upon the facts as presented by this record we do 
not think the first objection available. But it is 
upon the second point, that all the stockholders of 





XUM 








Vou. 21.]} 


THE CENTRAL LAW JOURNAL. 95 








the corporation should be made parties defendant, 
that the defendants more strenuously insist. Upon 
this point the substance of their contention is that 
the effect of the decision in Ladd v. Cartwright, 
supra, establishing the remedy of the creditor of 
an insolvent corporation in equity, and not at law> 
to enforce the liability of the stockholder upon 
his unpaid subscriptions, where, as the court say, 
“the rights of the corporation, the stockholder, 
and all the creditors can be adjusted in one suit,” 
necessarily precludes the right of such creditor to 
proceed against one or more delinquent stock- 
holders for his debt. But this does not follow 
from the mere fact that the suit is in equity and 
not at law. When the object of the bill is to wind 
up the affairs of the insolvent corporation, and the 
presence of all parties is necessary to properly ad- 
just the equities, and to a void a multiplicity of suits 
they may be brought in and made parties. This 
is only the advantage which equity affords when 
the nature of the suit requires it. But itis not 
enough to defeat a creditor’s right to pursue his 
remedy in equity, when he seeks to obtain the 
payment of his judgment against an insolvent cor- 
poration by subjecting some equitable interest or 
demand due it, by simply suggesting, in way of 
answer in abatement of the suit, that there are 
other stockholders. While it is true that the 
liability of the stockholder upon his unpaid sub- 
scription is not to the creditor, but for the indebt- 
edness of the corporation, yet asa debtor to the 
corporation upon such unpaid stock, it may be 
pursued in his hands. ‘‘A judgment creditor,” 
says Mr. Justice Bradley, *‘who has exhausted 
his legal remedy, may pursue in a court of equity 
any equitable interest, trust, or demand of his 
debtor in whosesoever hands it may be. And if 
the party thus reached has a remedy over against 
other parties for contribution or indemnity it will 
be no defense to the primary suit against him 
that they are not parties. If a creditor were to be 
stayed until all such parties could be made to con- 
tribute their proportionate share of the liability, 
he might never get his money.’’ Marsh v. Bur- 
roughs, 1 Woods, 468. And as the object of the 
present bill is not to settle the affairs of the cor- 
poration, but is brought simply for the purpose of 
securing the payment of a judgment debt out of 
the unpaid stock subscriptions we think the lan- 
guage of Mr. Justice Strong in Hatch v. Dana, 101 
U. 8. 210, peculiarly applicable to the case under 
consideration, and decisive of it. He said: 

“The liability of a subscriber for the capital 
stock of a company is several and not joint. By 
his subscription each becomes a several debtor to 
the company, as much so asif he had given his 
promissory note for the amount of his subscrip- 
tion. At law, certainly, his subscription may be 
enforced against him without joinder of other 
subscribers; and in equity his liability does not 
cease to be several. A creditors’ bill merely sub- 
rogates the creditor to the place of the debtor, and 
garnishes the debt due to the indebted corpora- 





tion. It does not change the character of the debt 
attached or garnished. It thay be that if the ob- 
ject of the bill is to wind up the affairs of this cor- 
poration, all the stockholders, at least so far as 
they can be ascertained, should be made parties, 
that complete justice may be done by equalizing 
the burdens, and in order to prevently a multipli- 
city of suits. But this is no such case. The most 
that can be said is that the presence of all the 
stockholders might be convenient, not that it is 
necessary. When the only object ofa bill is to 
obtain payment of a judgment against a corpora- 
tion out of its credits or intangible property,— 
that is, out of its unpaid stock,—there is not the 
same reason for requiring all the stockholders to 
be made defendants. In such case no stockholder 
can be made to pay more than he owes.” 

So, also, in Ogilvie v. Knox Ins. Co., 22 How. 
380, it was objected, as here, that the bill was de- 
fective for want of proper parties, but the court 
held the objection untenable. In delivering the 
opinion of the court, Grier, J., said: 

“The creditors of the corporation are seeking 
satisfaction out of the assets of the company, to 
which the defendants are debtors. If the debts 
attached are sufficient to pay their demands, the 
creditors need look no further. They are not 
bound to settle up all the affairs of the corpora- 
tion, and the equities between its various stock- 
holders, corporations, or debtors. If A is bound 
to pay his debt to the corporation in order to sat- 
isfy its creditors, he cannot defend himself by 
pleading that these complainants might have got 
their satisfaction out of B as well. It is true, if it 
be necessary to a complete satisfaction out of 
complainants that the corporation be treated 
as an insolvent, the court may appoint a re- 
ceiver, with authority to collect and _ re- 
ceive all the debts due to the company, and ad- 
minister all the assets. In that way all the other 
stockholders may be made to contribute.” 

See, also, Bartlett v. Drew, 57 N. Y. 587; Pierce 
v. Milwaukee Con. Co., 38 Wis. 253. 

In this suit the parties are shown to be numer- 
ous and widely scattered. It is brought against 
twenty-two stockholders, and the plea in abate- 
ment shows that there are thirty-four others liv- 
ing in four different counties. Noris there any 
pretense that this is all, or that they are within 


‘the jurisdiction of the court. To abate this suit 


and compel the plaintiff to’ begin anew, so as to 
make these stockholders designated in the plea in 
abatement parties defendant, then, out of the nu- 
merous shares still unaccounted for, when these 
new defendants are brought in, other stockholders 
may be pointed out, and the process of abating 


‘the suit carried to an extent that would amount to 


a practical denial of justice. The contention of 
the plaintiff is that it is not his business to bring 
in these new parties, but that if the defendants 
want other stockholders brought in for the purpose 
of equalizing the burdens by contribution among 
themselves,it being for their benefit and interest, 
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they must bring them in at their own expense by 
an answer or other proper proceeding. 

In Hatch vy. Dana, supra, in further delivering 
the opinion of the court, Strong, J., said: 

“That the complainant was under no,obligation 
to make all the stockholders of the bank defend- 
ants in his bill. It was not his duty to marshal 
the assets of the bank, or to adjust the equities be- 
tween the corporators. In all that he had no in- 
terest. The appellant may have had such an in- 
terest, and, if so, it was quite in their power to 
secure its protection. They might have moved 
for a receiver, or they might have filed a cross-bill, 
obtained a discovery of the other stockholders, 
brought them in, and enforced contribution from 
all who had not paid their stock subscriptions. 
Their equitable right to contribution is not yet 
lost.”’ 

We think the decree of the court must be af- 
firmed. 








WEEKLY DIGEST OF RECENT CASES. 


CALIFORNIA, . ° ‘ ° ee 1,9 
KENTUCKY, ‘ A : . ‘ 6, 14 
MICHIGAN, ‘ 17, 19 
MINNESOTA, . ‘ . 18, 20 
NEBRASKA, e , ‘ 7 ‘ 13 
OHIO, ‘ . ‘ 5,210, 11, 12 
PENNSYLVANIA, ° ° - " 7, 16 
TEXAS, ‘ ° ; 7 ; P 8 
UTaH, i é - ‘ ° . bb 
VIRGINIA, p ‘ - . . 2,3,4 


1. APPEAL.—[Divorce.}— When Appeals Lie from 
Final Decree in Divorce Proceeding.—In California 
an action of divorce is a case in equity, of which 
the Supreme Court, under the Constitution of 1879, 
has appellate jurisdiction. An action to have the 
validity of a disputed marriage determined and 
declared, under § 78 of the civil code, is in its na- 
ture a suit in equity; and, from the judgment ren- 
dered therein, an appeal lies tothe Supreme Court. 
(McKee, J., dissented. In the opinion of the court 
by Sharpstein, J., and also in the dissenting opin- 
ion of McKee, J., the learning on the subject is 
gone over at great length.] Sharon v. Sharon, 8S. 
C. Cal., June 29, 1885; 6 W. C. Rep. 856. 


2. ASSIGNMENT FOR CREDITORS. — [Fraudulent 
Conveyances.}— What Essential to Validity of 
Assignment for Creditors in Virginia.—A deed of 
assignment for the benefit of creditors, which im- 
poses upon them a release of the grantor, must 
show upon its face that it conveys, and must in fact 
convey, all of the grantor’s property, and must 
give all other information which the creditors 
ought to have to guide their choice; otherwise it 
is fraudulent and void. Schufeldt v. Jenkins, Va. 
Sup. Ct. of App., October 8, 1884; 8 Va. L. J. 709. 


. For Debtor to Continue Business 
is in itself a Fraud.—Where, after the execution 
of such a deed by a merchant, the grantor contin- 
ues his business as before with open doors, with- 
out the consent of the creditors, that fact alone will 
vitiate the deed. Such deeds must bring the trust 
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fund to the creditors intact, and in exactly the 
same condition in which it was surrendered. Ibid. 








4, - Illustration.—J, a merchant in 
trade, in December, 1882, obtained from certain 
treditors extension of credit, upon promise that no 
preferences would be made by him to their preju- 
dice; at the time of this promise he had already 
executed a deed of trust, which had not been re- 
corded, conveying all the goods these creditors had 
furnished or should furnish him, for the benefit of 
two other persons; on January 5th, 1883, he made 
a deed of assignment preferring other persons; 
neither of these deeds had been recorded when, on 
January 10, 1883, these creditors brought suit and 
the property was taken into possession by the 
marshal under an order of court. Held, 1. The 
assignment giving preferences was a fraud upon 
the extension creditors. 2. Even if the assign- 
ment had been free from fraud, those creditors 
having intercepted it and secured a lien by lis pen- 
dens before its recordation, they are entitled to 
preference. Va. Code 1873, ch. 114,§5. Ibid. 


5. BENEFIT ASSOCIATION.—[Ohio Statute.J}—Ben- 
eficiary must be a Member of Assured’s Family.— 
A certificate of membership issued by an associa- 
tion organized under the provisions of the Revised 
Statutes, § 3630, “‘for the purpose of mutual pro- 
tection and relief of its members, and for the pay- 
ment of stipulated sums of money to the families 
or heirs of the deceased members,”’ which by its 
terms is made payable to the assured member, ‘‘o 
any person designated by his will, or his heirs, ify 
no person is designated herein, or by will,”? within 
ninety days after proof of death of the assured 
member, does not authorize such member, by tes- 
tamentary appointment, to constitute a person a 
beneficiary of such insurance, who is not of the 
family of the assured, or may not, upon his death, 
become his heir. A bequest by an assured mem- 
ber of such a company, of the proceeds of his cer- 
tificate of membership to a stranger or a creditor, 
does not constitute such legatee an “heir” of the 
testator, in the statutory sense of that term. [In 
giving the opinion of the court, Owen, J., said: 
“That the plaintiff in error had no power to issue 
certificates of membership payable upon the death 
of aninsured member to a person not an heir or 
of the family of a deceased member, and that such 
a certificate is void, is too well established to admit 
of controversy. The State ex rel. Attorney-Gen- 
eral v. Central Ohio Mutual Relief Association, 29 
Ohio St. 399; State v. More, 38 Ohio St. 7; State v. 
Standard Life Association, 38 Ohio St. 881; State v. 
Peoples Mut. Ben. Association, to appear in 42 
Ohio St.”] National Mut. Aid Asso. v. Gonser, S. 
C. of Ohio, Feb. 24, 1885; 18 Weekly Law Bulletin, 
445. 


6. CONSTITUTIONAL Law.—[Class Legislation.)— 
An act conferring upon a corporation, which per- 
forms no public service, the right to sell, without 
the intervention of a court, land mortgaged or 
conveyed in trust to it,is class legislation, and, 
therefore, unconstitutional and void. [(Overruling 
Hahn v. Pindell,3 Bush. 189.} The statute in 
question was a provision in the charter of a tru 
company, providing that it may “deal in the loan- 
ing of money, exchange, promissory notes, and 
other evidences of debt, take personal and othe 
securities for the payment thereof, and dispose of 
the latter as may be agreed upon in all respects as 
natural persons may do under the common law. 
* * * * The said company may negotiate loans 
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of money, and may purchase, sell and manage 
property, real, personal and mixed, including 
stocks, bonds, bills, notes, and other choses in ac- 
tion and evidences of debt, and may collect and 
adjust and settle the same for or on account of 
others, and may guarantee the payment of loans 
negotiated through it. In all matters committed 
or intrusted to its care, and with respect to loans 
made by it for or on account of others, it may, in 
case of default in or the non-payment of such loans 
or indebtedness, exercise al] the powers herein 
granted to it, with respect to securities for loans 
made by it, in the same manner as if such loans 
were made in its own right.” Holt, J.,in giving 
the opinion of the court, pointed out that the state 
of the authorities was against the validity of this 
statute, and said: “The serious ol jection, however, 
to it is that it is unequal and partial legislation; it 
is exclusive in its character; it favors the interest 
of one or a few by affording them a particular 
remedy, while the many are governed by the gen- 
eral law, which denies it. It grants a mode of do- 
ing business which the law does not give to the 
public; and the recipient of this partial legislation 
is a corporation devoted to private enterprise and 
ends; rendering no public service, and under no 
obligation to do so, as is the case with a railroad, 
or a turnpike company, ora ferry. Itis not even 
doing business as a bank, because by its charter it 
is not authorized todo so until it has a paid up 
capital of one hundred thousand dollars; and 
hence the power in question cannot be claimed for 
it uponthe ground that as a bank it is bound to 
perform any services for the public, even if this be 
true of an incorporated bank. It is purely partial 
or class legislation as to the ordinary business of 
life, and as such is at war with the genius of our 
institutions, which impose equal burdens and con- 
fer equal privileges. The grant, with an exclusive 
privilege, of a right or franchise of a public char- 
acter, and appertaining to government, as in the 
ease of a turnpike ora ferry, differs widely from 
one relating to the ordinary avocations of life, and 
the exercise of which pertains solely to the indi- 
vidual; and when a grant of the latter affects the 
individual rights of others, or affords remedies do- 
ing so, we have one law for the individual or a fa- 
vored few, and another for the mass of the people. 
Such legislation is beyond doubt contrary to our 
fundamental law, and at war with all equality of 
right; and we do not hesitate, therefore, to decide 
that the Legislature by the attempted gift of such 
a power passed beyond its constitutional limit.” 
In Gordon v. Winchester Building Asso., 12 Bush, 
110, it was held that the legislature cannot confer 
upon a corporation the privilege of charging a 
greater rate of interest than is allowed by the gen- 
eral law.. In Lewis v. Webb, 3 Greenl. (Me.), it 
was held that the legislature cannot authorize an 
appeal in a special case not allowed by the general 
law. In Durkee v. Janesville, 28 Wis. 464, it was 
held that an act exempting a party to a particular 
suit from the payment of costs, was invalid. The 
same has been held of an act suspending the stat- 
ute of limitations in a particular case (Holden v. 
James, 11 Mass. 386); extending the time for an 
officer to distrain for his fee bills (Smith v. Marden, 
4 Ky. Law Rep. 553); and the list of similar de- 
cisions could be greatly extended. Kentucky 
Trust Co. v. Lewis, Ky. Ct. of App., Feb. 7, 1885; 
6 Ky. Law Repr. 547. 


7. CO-TENANCY.—[Sale of Personalty.)—Effect of 


a Sale of the Interest of one Co-tenant of a 





Chattel.—When one tenant in common of a chat- 
tel, in actual possession thereof, sells it as exclu- 
sively his own, the sale passes only his own interest 
to the pnrchaser, who, in turn, becomes a tenant in 
common. Where such a sale of the entirety, 
either by the original tenant or his vendee, is rati- 
fied by his co-tenant, the former becomes liable to 
the latter for his share of the proceeds. A. and 
B., partners in the lumber business, were tenants 
in common of a portable saw-mill. B’s interest 
was sold at sheriff’s sale to C. A. remained in ex- 
clusive possession for a month after the sale, when 
he sold the entire property as his own to D. and E., 
who had, at the time, notice of C.’s claim to an in- 
terest therein. D. and E. remained in uninter- 
rupted possession for five years longer, when they 
sold the property. Nearly a year and a half later, 
more than six years having elapsed since the sale 
to D. and E., C. brought assumpsit against them 
for his share of the purchase-money resulting 
from their late sale: Held, that A. by the sale had 
passed only his own interest, that the possession of 
D. and E. was the possession of C., that the latter 
having ratified the sale by them was entitled to his 
share of the purchase-money. Browning v. Cover, 
S. C. Pa., Feb. 4, 1885; 16 Weekly Notes of Cases, 
200. 


8. CRIMINAL PROCEDURE.—[WSelling Liquor to Mi- 
nor.]—Knowledge of Non-aage not Inferrible from 
Physical Appearances in Case of a Youth of Six- 
teen, but must be Proved.—On the trial of an in- 
dictment under a statute for selling liquor to a mi- 
nor, there must, in order to sustain the conviction 
on [fappeal, be some evidence in the record, 
other that what the court will infer to have been 
furnished by the physical appearances of the minor 
(a lad of sixteen), that the defendant knew that he 
was a minor. [In the opinion of the court the 
question is reasoned thus, by Mr. Justice Willson: 
To constitute the offence of which defendant was 
convicted it must be made to appear by the evi- 
dence in some way that at the time hesold, gave or 
bartered the liquor to the minor, he knew the fact 
that the person to whom he sold, etc., was under 
the age of twenty-one years. Knowledge of this 
fact by the defendant at the time of the act is as 
essential to constitute this offence as a fraudulent 
intent at the time of taking property is to consti- 
tute the crime of theft. The fact of knowledge may 
be proved, like any other fact, by circumstances; 
but it must be proved in some way before it can be 
said that the law has been violated. The fact that 
the defendant sold the liquor to a person under the 
age of twenty-one years does not, of itself, prove, 
as is contended by counsel for the State, that he 
knew such person was a minor. Counsel for the 
State advances this proposition: When the truth 
of a fact has been proved, all persons will be pre- 
sumed to have known the truth until the contrary 
appears. And under this proposition he contends 
that the State having proved the minority of the 
person to whom the liquor was sold, has made a 
prima facie case of guilt against the defendant. No 
authority is cited insupport of this proposition and 
argument, nor have we been able to find any such 
authority. The rule contended for would, per- 
haps, be applicable in a case where the statute 
creating the offence does not require that the for- 
bidden act should be knowingly done; but it is 
certainly not applicable where, as in this case, 
knowledge of the fact of minority on the part of 
the defendant is an affirmative matter which con- 
stitutes an essential element of the offense, and 
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must be alleged and proved. Mr. Bishop says: 
Where the statute is silent as to the defendant’s in- 
tent or knowledge, the indictment need not allege, 
or the government’s evidence show that he knew 
the fact; his being misled concerning it is matter 
for him to se* up in defence and prove. Quite dif- 
ferent are the law and procedure where the statute 
has the word “knowingly” or the like. Knowledge 
is then an element in the crime. The indictment 
must allege it and the evidence against the defend- 
ant affirmatively establish its existence. Bish. Stat. 
Cr., Sec. 1022; 1 Bish. Cr. Prac., Sees. 522,523. In 
creating this offence our statute uses the word 
“knowingly,” and is, therefore, as essential element 
of the offence that the defendant knew at the time 
he sold the liquor that the purchaser thereof was 
under age of twenty-one years. This knowledge 
must, therefor, not only be alleged, but must be 
affirmatively proved. Pressler v. State, 13 Ct. App., 
95. In the record before us there is not one par- 
ticle of evidence that the defendant had knowledge 
of the minority of the person to whom he sold the 
liquor. It is in proof that such person was a little 
past sixteen years of age at the time defendant sold 
him the liquor. It is submitted by counsel for the 
State that the court should take judicial notice of 
physical facts, such as that a boy of sixteen years 
of age would not ordinarily appear to be of the age 
of twenty-one years, and that this physical ap- 
pearance was suflicient evidence on the part of the 
State to prove knowledge on the partof the defen- 
dant of the non-age of the purchaser. Mr. Wharton 
says: Asa general rule a court, in making up its 
conclusions, is to take no notice of facts not in evi- 
dence. In the Roman law this maxim, as held by 
the classical jurists, is understood as precluding 
the judex from allowing his judgment to be influ- 
enced by any facts which are the proper objects of 
evidence, but which are not put in evidence. In 
the same sense this maxim has been accepted by our 
own courts. 1 Whart. Ev., Sec. 276. Itis very 
true that a court will assume knowledge, in proper 
cases, of natural laws such as are ordinarily ad- 
mitted by experience or demonstrated by science 
(Idem, Sees. 284, 333, 334), but we do not conceive 
that in cases like the one under consideration the 
rule of judicial notice is applicable. While we 
might concede that it is a general law of good na- 
ture that a person sixteen years of age does not 
present the same jappearance as one twenty-one 
years of age, yet we also know that there have been 
and are, and will alwas be, exceptions to this gen- 
eral rule. For aught that this court can know 
from the record before us the person to whom the 
liquor was sold in this instance may have presented 
all the physical appearances of a man over the age 
of twenty-one years. He may have been six feet 
tall, weighing 200 pounds, full of strange oaths and 
bearded like a pard. There is nothing in the record 
that informs us of his physical appearances as to 
age. If it had been shown in the statement of facts 
that in size and physical appearance he was not a 
man; that it was reasonably apparent that to the 
observation of an ordinarily prudent man that he 
was not twenty-one years of age, we should hold 
that such evidence would be suflicient to show 
knowledge of his non-age. But there is no such 
proof in this record, and we can not indulge in 
the presumption that such proof was before the 
jury, nor can we take judicial notice that this par- 
ticular minor did, as minors ordinarily do, present 
the appearance or physical indications of minority. 
We must hold, therefore, that the evidence fails to 





show that the defendant knowingly sold liquor toa 
person under the age of twenty-one years; and 
because of this failure in the proof the conviction 
is without support and must be set aside.”] Hun- 
ter v. State, Tex. Ct. of App., June, 13, 1885, 15 
Tex. Law Rev. 399. 


9. Divorce.—[Dismissal.]—Attorney’s fees not al- 
lowed after Condonation and Dismissal.—In a 
action for divorce by a wife against her husband, 
where both parties in open court admit condona- 
tion and ask that the action be dismissed, it is the 
duty of the court to order a dismissal, and the 
court cannot, in such judgment of dismissal, award 
fees for the attorneys of the plaintiff, and order 
their payment by the defendant. [In the opinion 
of the court Myrick, J., said: ‘“‘When the hus- 
band and wife forgave and were forgiven, and 
abandoned their criminations and recriminations, 
the attorneys had but to gather up their briefs and 
retire. The court should at once have dismissed 
the case and made no further order in it. McCul- 
lough v. Murphy, 45 IIll., 258; Newman v. Newman, 
69 Id., 169; Persons vy. Persons, 7 Humph. 183.’’] 
Reynolds v. Reynolds, S.C. Cal., June 29, 1885; 
6 W. C. Repr. 879. 


10. EMINENT DoMAIn—[Exzcessive Appropriation] 
Rights and Remedies of a Land-Owner where 
more Land is Taken by a Railroad Company than 
it Needs.—The power to take, in invitum, private 
property forthe purposes of constructing and op- 
erating a railroad thereon, can only be delegated 
to a corporation by statute; and as such statute 
must be strictly construed and followed, the land- 
owner, by one appropriation pursuant to the Ohio 
act of 1848, (2 Curwen Oh. St. 1394, §9) where 
more land was appropriated by such corporation 
than was ngcessary for its use—could not (as but 
an easement and not a fee passed) be subjected to 
the occupancy and burden, upon such surplus, of 
another common carrier holding under an attempt- 
ed grant in perpetuity from the first corporation. 
In so holding, the court recognize fully the right 
of sale or lease of a road and right-of-way to 
another railroad corporation, which shall pass all 
the rights of the original company to the purchaser 
or lessee, to the extent contemplated in our legis- 
lation or recognized in the decisions of this court, 
none of which are questioned in this case. Piatt 
v. Pennsylvania R. Co.,8.C. Ohio, March 10, 1885; 
14 Weekly Law Bulletin, 33. 


Be Sale of by Railroad Company Surplus— 
Remedy of Land-Owner against Vendee is for 
Damages only.—The fact that it became evident, 
subsequently to an appropriation, that the compa- 
ny has appropriated more land than was necessary 
for its use, and would not need a particular speci- 
fied part of the strip appropriated for any purpose 
for which the appropriation was made, will not 
authorize the company to sell in perpetuity such 
surplus part to another railroad company; and 
where the latter company, pursuant to such pur- 
chase, constructed on such surplus, a railroad, and 
operated the same for several years, the land- 
owner is not authorized to recover by civil action 
such surplus, or enjoin the operation of such rail- 
road thereon, but he may by action treat the tran- 
saction as an abandonment of such surplus by the 
first company and its appropriation by the last 
company, and recover damages as upon an ap- 
propriation. [Upon the point that the railroad 
company has no power to sell the surplus in per- 
petuity, the court cites Giesey vy. Railroad Co., 4 
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Oh. St. 420, 428; Rensselaer, ete., R. Co. v. Davis, 
43 N..Y., 187, 146; Swinney v. Ft. Wayne, etc. R. 
Co.. 59 Ind. 205; Mahoney v. Spring Valley, etc. 
Co., 52 Cal. 159; Spring Valley Water Works v. 
San Mateo Water Works, 64 Cal. 123; Mills Em. 
Dom., § 23; Tay]. Corp., § 166. On the point that 
the land-owner’s remedy is by an action for the 
damages, and not b¥ an injunction, the following 
cases are cited: Heard v. Brooklyn, 60 N. Y., 242, 
8. C., sub. nom., Strong v. Brooklyn, 68 N. Y. 1; 
Washington Cem. v. Railroad, 68 N. Y.591; Halde- 
man V. Railroad, 50 Pa. St. 425; Lance’s Appeal, 
55 Pa. St., 16, 25; Pittsburgh, etc. R. Co. v. Bruce, 
102 Pa. St. 23; s. c., 10 Am. & Eng. R. Cases, 1 and 
note; Hatch v. Railroad Co., 18 Ohio St. 92; Wag- 


ner v. Railroad, 22 Ohio St. 563, 579; Goodin v.. 


Cincinnati, etc. R. Co.,18 Ohio St. 169; Atlantic 
& G. W. R. Co. v. Robbins, 35 Ohio St. 351. 358; 
Corwin v. Cowan, 12 Ohio St., 629; Longstreet v. 
Harkrader, 17 Ohio St. 23; Taylor v. Railroad, 38 
N. J. L. 28; Oregon C. R. Co. v. Baily, 3 Oregon, 
164, 176; Prather v. Jeffersonville, etc. R. Co., 52 
Ind. 16; Terre Haute, etc. Co. v. Rodel, 89 Ind. 
128; People v. Met. Tel. Co., 11 Abb. N.C. 304; 
zrand Rapids, ete. Co. v. Heisel, 47 Mich. 393; 
Proprietor of Locks, etc., v. Railroad, 184 Miss. 1; 
Buckingham vy. Smith, 10 Ohio, 288; Ceoper v. 
Williams, 5 Ohio, 391; McArthur v. Kelley, 5 Ohio, 
139; Jordan vy. Overseers of Dayton, 4 Ohio, [294; 
Moorehead v. Little Miami R. Co., 17 Ohio, 340; 
Kansas R. Co. v. Allen, 22 Kan. 285; U.S. v. Great 
Falls Man. Co., 112 U.S. 645; Hopkins v. Railroad, 
79 Mo. 38; Boetock v. North Staffordshire R. Co’, 
3Smal & Gif., 283, 292; 26 Eng. Reps. Moak’s 
Notes, 404. Ibid. 


12. Land-Owner not Estopped by 
Condemnation Proceedings.—In such an action 
the landowner is not estopped by the condemna- 
tion proceedings to show that the first company 
appropriated more land than was necessary for 
its use. Ibid. 








13. EvIDENCE— [Marriage] — Manner of Proving 
Marriage.—A marriage may be proved, even ina 
criminal prosecution, by the testimony of one who 
was present at the celebration. [In the opinion of 
the court Maxwell, J., says: ‘At common law, in 
trials for polygamy, adultery, and criminal conver- 
sation, proof of marriage must be made by direct 
evidence or its equivalent. 2 Greenl. Ev. § 461; 1 
Phil. Ev. (4th Amer. Ed.) 631, 632. But, even at 
common law, proof of a marriage having been cel- 
ebrated by a person who was present, was suffi- 
cient. 1 Phil. Ev. 632. Hemmings v. Smith, 4 
Doug. 38. Any person who was present when the 
marriage took place is a competent witness to 
prove the marriage; and it is enough that he is 
able to state that the marriage was celebrated ac- 
cording to the usual form, and he need not be able 
to state the words used. Fleming v. People, 27 N. 
Y. 329. In this state no proof of the official char- 
acter of the person performing the ceremony is 
necessary, and his certificate or a copy of the rec- 
ord, duly certified,will be received in all courts and 
places as presumptive evidence of marriage. In the 
absence of evidence to the contrary, the statute of 
Pennsylvania will be presumed to be like our own. 
Moses v. Comstock, 4 Neb. 519. Story, Confl. 
Laws, § 637. The marriage was abundanttly 
proved, and was foliowed by the parties’ living to- 
gether as husband and wife for more than twelve 
years. They evidently regarded it as a valid mar- 
riage, and such we have nu doubt, from the evi- 
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dence before us, it was.’’] Lord v. State, 8. C. 
Neb., May 12, 1885; 23 N. W. Repr. 507. 


14. HOMESTEAD.— [Kentucky Statute.] — Infants, 


when Entitled to.—Infant children are entitled to 
homestead in the land of their father, not only 
against his creditors, but also as against his other 
children who are adults, and although he may not 
have left a widow. Loyd v. Loyd, Ky. Ct. of App., 
Jan. 15, 1885; 6 Ky. Law Repr. 551. 





. [Waste— Injunction.] — Injunction Is- 
sues to Restrain Tenant of Homestead from Com- 
mitting Waste.—Under the act of March 3, 1852, 
compiled laws, § 676, the homestead of a deceased 
is not liable for his debts, but is held for the use 
of the wife and family. So long as his family ex- 
ists as such the homestead remains as a homestead. 
The widow has a life estate therein, with reversion 
in his heirs. She is entitled to the possession, but 
cannot ¢ear down the buildings situated thereon. 
If she attempts so to do, she is guilty of waste, 
and may be restrained by injunction. Dooley v. 
Stringham, 8S. C. Utah, June 18, 1885; 6 W. C. 
Rep., 844. 


16. INSURANCE. [Arbitration— Waiver.] Whey Pro- 


vision in Policy for Submission to Arbitrators 
Deemed Waived.—A policy of insurance provided 
—Ilst. That arbitrators are to be chosen at the re- 
quest of either party in writing; and 2d. That no 
suit shall be commenced until an award shall be 
obtained fixing the amount of the claim “in the 
manner hereinbefore provided.” Held, that the 
one clause must be read with the other, and if 
there was no written request for arbitration given 
it will be presumed that it was waived, and a suit 
at law may be brought without first referring it to 
arbitration. In the opinion of the court Paxson, 
J., said: “In Mentz v. Armenia Fire Insurance Co., 
29 P. F. Smith, 478, there was a condition in the 
policy which absolutely required an arbitrator to 
settle the loss in case of dispute, and that no act- 
ion should be brought-until after such award made. 
It was held, however, not to be binding. It was 
said by Mr. Justice Sharswood: ‘Such an agree- 
ment, like any other agreement of reference, is re- 
vocable, though the party may subject himself to 
an action of damages for the revocation. It is not 
in the power of the parties thus to oust the courts 
of their general jurisdiction, any {more than they 
have to a personal covenant that they are not to be 
responsible for a breach of it;’ Farnivall v. 
Coombes, 5 Mann and G., 736. The Supreme 
Court of the United States have recognized the 
soundness of this general principal in Jnsurance 
Company v. Morse, 20 Wallace, 445, in which they 
held that an agreement by a foreign insurance com- 
pany, in conformity with a State statute, that if 
sued in a State court they would not remove the 
suit into the Federal court, was invalid. Flaherty 
v. Insurance Company,1 W. N. C. 352, was cited 
as sustaining the opposite view. The condition of 
the policy was not givenin that case, and, as re- 
ported, it is of very little value in this connection, 
for the reason that we are left in considerable 
doubt as to what the case really was. In German 
American Insurance Co. v. Steiger, 13 Ins. Law 
J., 546, the condition in the policy was substan- 
tially similar to the one in this case, and it was held 
‘that such written request was a condition prece- 
dent tothe appraisal award, and that there not hay- 
ing been a written request by either party for an 
appraisal, such appraisal and award were not 
necessary, under the conditions in order to entitle 
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the plaintiff to a recovery.’”] Wright v. Susque- 
hannah Mutual Fire Ins. Co., 8. C. Pa., May 25, 
1885; 15 Pittsb. Leg. Jour. (N. 8S.) 463. 


17. . [Assignment for Creditors.]—Assignee 
may Insure before Giving Bond.—An assignee for 
the benefit of creditors may insure the assignee’s 
property against destruction by fire before he has 
filed his bond, and in the event of loss may bring 
suit on the policy issued to him as “‘assignee.” <A 
recovery in such an action cannot be defeated by 
showing that there were other policies on the prop- 
erty at the time of the issuance of the policy to the 
assignee. [In the opinion of the court by Cooley, 
C. J., the case of Fuller v. Hasbrouck, 46 Mich. 
78; 8. C.. 8 N. W. Repr. 697, is cited as fur- 
nishing the principle upon which the court pro- 
ceeds, and the following additional observations 
are made: ‘‘We have seen no reason to change the 
views here expressed. The acceptance of the as- 
signment and the taking possession of the prop- 
erty create a trust with the assignee as trustee, 
and the assignee may defend the trust by the insti- 
tution of any necessary suits for the purpose. 
Coots v. Radford, 47 Mich. 37; s. c., 10 N. W. Rep. 
69. The trusteeship is, indeed, for the time being 
imperfect, for he cannot proceed inits execution 
before the bond is filed. Itis subject to a contin- 
gency in the nature of a condition subsequent 
which may defeat his power to act without de- 
stroying the trust; but that, in the meantime, he 
may do whatever may be found necessary for the 
protection of the interests of the beneficiaries in 
the assigned property is recognized by the case 
just cited. The assignor has transferred to him 
the legal title for that purpose, and his power to 
act as trustee is merely suspended for the time be- 
ing, until certain acts shall be done which are es- 
sential to give due protection to parties concerned. 
But that he may insure the property against de- 
struction by fire in the meantime we have no 
doubt. He may do so just as properly and with as 
much right as he may by force or by suit defend his 
possession against trespassers.””] Sibley v. Pres- 
cott Ins. Co., 8. C. Mich., May 13, 1885; 23 N. W. 
Repr. 473. 





18. MALICIOUS PROSECUTION.—[ Dismissal.]—Ac- 
quittal on Former Charge, when not Necessary to 
Maintain Action.—“The general rule, making the 
right to maintain an action of this nature to de- 
pend upon the fact that the prosecution complained 
of has resulted in a determination in favor of the 
accused, is applicable only when the course of the 
prosecution has been such that the accused had the 
opportunity to controvert the facts alleged against 
him, and to secure a determination in his favor. 
[Pixley v. Reed, 26 Minn. 80; s. c.,1 N. W. Rep. 
800; Cardival v. Smith, 109 Mass. 158; Buckland v. 
Green, 133 Mass. 421: Clark v. Cleveland, 6 Hill, 
344; Fay v. O'Neill, 36 N. Y.11; Apgar v. Wool- 
ston, 43 N. J. Law, 57; Stanton v. Hart, 27 Mich. 
539.”"] Swensgaard v. Davis, 8. C. Minn., May 18, 
1885; 23 N. W. Repr. 543. 


19. NEGLIGENCE.—[Railway Crossing.|—Liability 
for Injury to Traveller through Negligence of 
Flagman at Crossing.—Where a flagman in the 
employment of a railroad company has for several 
years been in the habit of warning persons about 
to cross the main line of the railroad of the ap- 
proach of trains, but was not employed by the 
railroad company to watch such main track, the 
company will nevertheless be liable if he so negli- 
gently discharges his assumed duty as to the main 





track that a party attempting to cross is led into a 
place of danger, and injured without any want of 
care on his own part concurring to produce such 
injury. Peck v. Michigan Central R. Co., 8. C. 
Mich., May 13, 1885; 23 N. W. Repr. 466. 


[Railway Fires.| — Negligence to Al- 
low Combustible Materials to Accumulate, etc. 
—Negligence may be imputed to a defendant rail- 
way company by a jury from evidence that com- 
bustible materials have been allowed to accumulate 
and remain upon its land, liable to be ignited by 
sparks from its engines, and to communicate fire 
to property upon adjoining lands. Evidence con- 
sidered, and held sufficient to support the verdict. 
Dickinson, J., dissenting. [In the opinion of the 
court by Vanderburgh, it is said that there was ev- 
idence tending to show that the defendant had al- 
lowed combustible materials to accumulate upon 
its right of way. ‘The evidence,” he observed, 
‘also shows that just before the fire broke out vol- 
umes of sparks were observed to escape from the 
smoke-stack of the engine; and on the part of the 
defendant it was shown that sparks are liable to 
escape more or less in the ordinary use of engines, 
though not out of repair or carelessly managed. 
If, therefore, combustible materials were allowed 
to remain upon defendant’s land, liable, under the 
circumstances, to take and communicate fire to the 
adjacent meadows, from sparks escaping in the or- 
dinary running of trains on the road, the jury 
might be warranted in imputing negligence to the 
defendant on this ground. Kellogg v. Railway Co., 
26 Wis. 223; Railway v. Jones, 44 Amer. Rep. 337. 
That plaintiffs had not taken precaution to prevent 
fire from communicating from the meadow to their 
stacks was not negligence per se on their part. 
Karsen v. Railway Co., 29 Minn. 17; s.c.,11 N. 
W. Rep. 122.”"] Clarke v. Chicago, etc. R. Co., 
S. C. Minn., May 12, 1885; 23 N. W. Repr. 536. 











JETSAM AND FLOTSAM. 


Our NEW MINISTER TO ENGLAND.—Mr. Edward 
J. Phelps, who has been nominated Minister to Great 
Britain by the. President of the United States, is known 
to English lawyers as having been, in association with 
the late Mr. William A. Beach, counsel against the En- 
glish company in the case of The Emma Mining Com- 
pany v. Parke, tried in New York in i877. Mr. Beach, 
who died last June, was eminent for his powerful ad- 
vocacy in jury cases, while Mr. Phelps’ powers lie 
rather in equity cases, and he is distinguished for his 
knowledge of law, his subtlety in argument, and the 
refinement of his style of speaking. Mr. Phelps comes 
of a good New England family, and has, socially, a 
reputation for wit, besides other engaging qualities, so 
that his arrival may be looked upon as another impor- 
tation of geniality flavored with sal Transatlanticum 
which his predecessors have made so popular in En- 
gland.—Law Journal (London). 








